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THE TRIAL OF THE TICHBORNE CLAIMANT. 


On Wednesday, April 16, 1873, in accordance with an ancient, 
honorable, and truly British custom, the Lord Chancellor “ enter- 
tained the judges, sergeants, and Queen’s counsel at breakfast, at 
his private residence in Portland Place.” This hospitable and 
pleasing ceremonial having been duly performed, his Lordship 
and guests proceeded to Westminster Hall, and passed in pro- 
cession to their respective courts. A large crowd, which had 
gathered for the purpose, witnessed this august spectacle. Per- 
haps the popular interest was rendered greater than usual by 
reason of the fact that the case of the Tichborne claimant was to 
be called for trial at this Easter Term in the Court of Queen’s. 
Bench. 

The trial began on Wednesday, April 23, 1873, upwards of a 
_ year having elapsed since, on March 6, 1872, the defendant had 
been committed to Newgate, by the Lord Chief Justice of the 
Common Pleas, on charges of forgery and perjury. This was a 
trial * at bar,” in the Queen’s Bench, an occurrence so rare, that 
it was called to mind that the latest instance of it had occurred 
forty years back, in the case of the Mayor of Bristol. The pur- 
pose sought to be secured by the arrangement was, the obtaining 
a special jury, which could not have been had in the Central 
Criminal Court, where the defendant had been indicted: neither 
could it have been had in the Queen’s Bench, under the count 
for forgery, because that was a felony. Whence it happened that 
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Dr. Kenealy, who dreaded a special jury, and much preferred to 
take his chance with twelve ordinary men, requested the Court 
to order a trial for the greater crime first. But the Court refused, 
saying that the prosecution was entitled to select the count upon 
which it would proceed. This special jury was summoned by an 
officer of the Court, called the Master, instead of by the sheriff, 
and was “ mixed” of “ tradesmen” and “ gentlemen.” 

This picturesquely mottled array of jurors numbered at first 
forty-eight; each side then struck off twelve. The remaining 
twenty-four were unchallengeable, and they were called in 
turn until, from such of them as had no sufficient excuse for 
non-service, the panel was filled. 

The indictment ran against ‘* Thomas Castro, otherwise Arthur 
Orton, otherwise called Sir Roger Charles Tichborne.” Mr. 
Hawkins and four other barristers appeared for the prosecution, 
in the stead of the Attorney-General; the Chancery Solicitor for 
the Treasury sat with them. Dr. Kenealy and Mr. McMahon 
appeared for the defendant. 

Mr. Hawkins opened for the Crown. The defendant was 
charged with having committed perjury at the trial of the civil 
cause, in which he had appeared as plaintiff, in three main par- 
ticulars: First, he had sworn that he was Roger Charles Tich- 
borne, heir to the Tichborne estates, whereas in fact he was not 
this person ; second, he had sworn that he was not Arthur Orton, 
whereas in fact he was Arthur Orton; third, he had sworn that 
he had seduced his cousin, Kate Doughty, now Lady Radcliffe, 
in making which statement under oath, he had sworn to a most 
foul and abominable falsehood. Of course, in supporting these 
assertions, he had uttered a multiplicity of subordinate perjuries. 
The Crown now would seek to prove perjury in each one of these 
three matters, and thereby would introduce new elements of 
interest into the case ; for whereas in the previous suit in eject- 
ment the defence had only sought to prove that this claimant was 
not the person he represented himself to be, and had confined 
itself to suggesting, collaterally as it were, that he was Orton, it 
was now to be positively proved that he was Orton. 

The Tichbornes were an ancient race, having held their lands 
from a date prior to the Norman Conquest. The family had 
adhered to the Catholic faith. Roger’s mother was a French lady, 
the illegitimate child of Mr. Seymour, of Knoyle, but belonging 
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to the noble family of Bourbon-Conti. Hence it came to pass that 
she and her husband lived much at Paris, for which his fondness 
appears to have been scarcely less strong than might have been 
expected if he had himself been born and bred there. He seems | 
to have been one of those British exotics who can flourish and live 
happily only in the air of Continental Europe. The boy Roger was 
born in the French capital in January, 1829, and continued to live 
there until his sixteenth year, becoming familiar with the streets 
of the metropolis, having a series of French tutors, learning 
French as his mother-tongue and the language of his daily life, 
hearing no English from his mother, and almost none from his 
father, taught to confess, and admitted to the bosom of the Holy 
Church. Later he was sent to the Catholic seminary at Stony- 
hurst, in England. Here his French was so far from being for- 
gotten that it continued to be the language which he always 
spoke from preference. His morals were represented by the 
counsel as being most diligently cared for in this establishment. 
Indeed the pupils of Stonyhurst were said to have been walled 
around and guarded against any knowledge of vice or impurity 
with such sedulous and minute attention, that the entrance of 
wicked thoughts into their minds seemed to be little short of an 
actual impossibility. This garden of astonishing juvenile virtue 
and moral loveliness was the only school to which Roger ever 
went, save a short attendance, for fourteen days, at the seminary 
of M. Dupanloup, near Paris. Such education as he ever had — 
and scandalously little it would have been accounted for the son 
of any person above the degree of a pauper — was finished when 
he left here. Soon afterward he entered the army, as a cornet in 
the Sixth Carabineers. 

One of the first exploits of his budding manhood was to fall in 
love with his cousin, Miss Kate Doughty; and this unfortunate 
passion it was that proved to be the first step in the chain of 
events which has just culminated in the verdict of the jury in 
this cause. For, though the young lady returned her youthful 
lover’s affection, the parents were of a different mind. In despair 
at the interposition of this obstacle, which was, or at least which 
seemed to be insurmountable, Roger resolved to seek consolation 
or forgetfulness in foreign parts. He does not appear to have 
been a particularly estimable young man, and the chief objection 
to him in his love affair was, undeniably, his very strong pro- 
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pensity for drink. Accordingly, when he made his proposition to 
absent himself, perhaps for ten or fifteen years, he is not shown 
to have encountered any very grave opposition from a family 
and friends who doubtless felt that they could endure his absence 
with fortitude, if not with pleasure. 

In February, 1853, he went over to Paris, to bid his mother 
farewell, and at this parting interview he gave her a lock of his 
hair. After her death, the ambrosial curl of the scapegrace 
Tichborne heir was mustily filed away, and formally docketed in 
Chancery, having by that time become exceedingly valuable for 
use in these causes. On the fourth of March, the wanderer 
sailed from Havre for Valparaiso, whither he came in safety. 
For some time he remained in South America, writing to the 
family at home, with much frequency and regularity, kind and 
affectionate letters ; though apparently he was not troubled with 
home-sickness, for he ever expressed himself much pleased with 
his roving life. He sent home portraits of himself, still preserved, 
in which, however, he hardly thought they would recognize him, 
because he had become so “like a red-skin Indian.’’ Further, as 
indicative of the pleasing humor of the youth, the real Roger, it 
may be mentioned that he sent to his friend Gosford (of whom 
more hereafter) a little skeleton, in a bottle. But the defendant 
ignored both the portraits and the skeleton ; he did not remember 
having ever sent them. 

In April, 1854, he sailed in the “ Bella,” from Rio Janeiro, for 
New York. A letter written by him, just before his embarkation, | 
shows his intention at this time to have been to prolong his stay 
from home for two or three years longer. Some four or five days 
after the “ Bella” had sailed, her long-boat was picked up at 
sea. She never was heard of again. No person who sailed on 
board of her ever was heard of again. The underwriters paid 
the insurance on the ship and cargo. The will of Roger Charles 
Tichborne was proved, and the executors acted. ‘One poor, 
crazy, misguided soul alone refused to believe that her first-born 
son was dead.” Eleven long years rolled by in slow succession, in 
silence and oblivion, when ‘suddenly, in Australia, a butcher 
came from the shambles and announced himself as the long-lost 
heir.” That butcher was the defendant in this cause. That 
butcher was Arthur Orton. The story of his life was now to be 
given. 
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Arthur Orton was born June 1, 1834, being therefore the junior 
of Roger Tichborne by nearly six years. He was the youngest 
son of a respectable shipping butcher, who lived in London, at 69 
High Street, Wapping. He was but poorly educated, learning to 
read and write, and acquiring a smattering of arithmetic, just 
enough to aid his father a little in his business. The boy was 
afflicted with Saint Vitus’s dance, and when about fourteen years 
of age he was sent a sea voyage for his health. This defendant 
had mentioned that he had had Saint Vitus’s dance, which, though 
true of Orton, was not true of Roger Tichborne.’ Orton, accord- 
ingly, took passage, in 1848, from Antwerp, for Valparaiso, ar- 
riving there in November of that year. Two months later he was 
at Valparaiso again, and this time deserted his ship, and went in- 
land to a small town called Melipilla. There he became acquainted 
with a family of Castros, who treated him kindly, and afterward 
he is found assuming the name of Castro. He picked up also a 
smattering of Spanish, showing that he stayed in the place for 
some little time. In February, 1851, the defendant again sailed 
for home, under the name of Joseph Orton, but bearing the sea- 
man’s number of Arthur Orton. He arrived in safety, made his 
way forthwith to 69 High Street, and in the circle of his old 
acquaintance was dubbed “fatty,” or sometimes “ bullocky,” 
Orton, on account of his great increase in size. At this time his 
heart was somewhat touched by the charms of a damsel of Wap- 
ping, named Mary Anne Loder ; with whom he “ kept company.” 
But ere long he became restless, slipped the chains of affection, 
deserted the fair Mary Anne, and, in December, 1852, embarked 
on board the ship * Middleton,” bound for Hobart Town. 

Having arrived there, he set up in trade as a slaughterer and 
afterward as a butcher. His skill with the cleaver was remarked 
upon, and he said he learned it at Newgate market; and speak- 
ing further of the same matter, he showed a familiarity with 
that neighborhood and its denizens wholly unexplainable in Roger 
Tichborne. While at Hobart Town, he met a family of Jurys, 
connected with him by marriage, and at first saw a good deal of 
them ; but, having borrowed £14 of one of them, he oppor- 
tunely disappeared, just before his note of hand for that sum 
fell due, and did not afterward renew the acquaintance. He 
was in service at Gippsland, and afterward at Wagga-Wagga. 
At the latter place, an old acquaintance from Hobart Town, one 
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Hopwood, met him, and hailed him as Orton; but he replied: 
*T am not Orton: I am Castro. Come and have a drink.” 
January 29, 1865, he married a servant-girl, describing himself as 
Castro, born in Chili, and thirty years old: just the age of Orton, 
but six years less than the age of Roger. He lived with his wife 
at Wagga-Wagga, for a time, in a state of extreme poverty. 
He had been leading a disreputable life; had been accused of 
horse-stealing; and acknowledged having been very intimate 
with two notorious bush-rangers and highwaymen, Morgan and 
Tote, of whom the former was shot in 1865. Yet in all his ad- 
ventures and intimacies, he never mentioned to any person, not 
even to his wife, that he had been wrecked and saved from 
drowning. 

At what time the plan that “ this slaughterman ” should set up 
as Roger Charles Tichborne was first concocted, Mr. Hawkins 
said that it was impossible to show precisely. The inception of 
such dark plots is usually wrapped in some degree of secrecy. 
But the way in which it came about was this: the Dowager Lady 
Tichborne, in the year 1863, advertised for him in the “ Times.” 
Previously she may be supposed to have been held in check by 
her husband, Sir James; but he died in 1862, and she was then 
left free to follow her delusions. About the same time, one 
Cubitt, in Sydney, Australia, opened a “ Missing Friends’ Office.” 
He advertised it freely, and Lady Tichborne saw the advertise- 
ment. Forthwith she wrote to him. Cubitt at once made public 
the knowledge that an heir to the Tichborne estates was wanted. 
One Gibbes, a lawyer in the neighborhood, was at the time 
engaged in putting Orton, alias Castro, through insolvency. One 
day he saw his client smoking a pipe, upon which he observed the 
initials “ R. C. T.” Straightway the shrewd man of the law 
turned upon the smoker, told him that his secret was out, that he 
was indeed the long-lost heir, Roger Charles Tichborne, and that 
if he did not disclose himself then he, Gibbes, would do so. So 
Gibbes wrote to Cubitt announcing the discovery, and Cubitt 
wrote to Lady Tichborne, conveying the glad news of the resur- 
rection; and the Dowager, much pleased, hastened to reply. 
Several letters followed. In her correspondence she artlessly gave 
divers facts in the life of her son, which she intended should be 
used in identifying the person claiming that honor. This infor- 
mation, however, obviously came to hand very opportunely for 
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use for a quite different purpose. It gave valuable hints, some 
of which were improved, and others were, strangely enough, lost. 
And now the initials R. C. T., seen nowhere for eleven years, 
reappeared at the foot of the defendant’s letters. Strange to 
say, however, they were invariably accompanied by a peculiar 
mark, 9¢, which had always been used by Arthur Orton, after 
the Spanish fashion. Gibbes suggested to the defendant that it 
would be becoming in him to write to his mother ; and defendant 
at last accepted this advice, and wrote an affectionate epistle, 
whereof the grammar and the spelling would have made the 
hearts of most mothers ache sorely, but of which the sentiments 
were noble. 
Wacea Wacaa, Jan. 17 66. 

My Dear Motner:—The delaye which as taken place Since my last 
letter, dated 22d April 54 Makes it very difficult to commence this Letter. I 
deeply regret the trouble and Anxiety I must have cause you by not writing 
before. But they are known to my Attorney and the more private details I 
will keep for your own Ear. Of one thing rest Assured, that though I have 
been in a A humble condition of life, I have never let any Act disgrace you 
or my Family. I have been A poor Man and nothing worse. Mr. Gibbes 
suggest to me as essential that I should recall to your memory things which 
can only be known to you and me, to convince you of my Identity. I don’t 
think it needful, My Dear Mother, although I send them, Mamely, the 
Brown Mark on my side And the Card Case at Brighton. I can assure 
you My Dear Mother, I have kept your promise ever since. Tn writing to 
me please enclose your letter to Mr. Gibbes, to prevent unnecessary Enquiry, 
as I do not wish any person to know me in this Country. When I take my 
proper position and title, Having therefore made up my mind to return and 
face the Sea once more, I must request to send me the means of doing so, 
and paying a few outstanding debts. I would return by the Overland 
Mail. ‘The passage Money and other expences would be over Two Hun- 
dred pound, for I propose Sailing from Victoria, not this colony And to sail 
from Melbourne in my own Name. Now to enable me to do this my dear 
Mother you must send me —— [The rest of the letter is missing. | 


Unfortunately for the sufficiency of these brief and mysterious 
suggestions, there had been no brown mark on Roger’s body, and 
no card case had ever occurred at Brighton. But worse than this 
even were the defendant’s statements, made at this time to sundry 
persons that he was in the army only thirteen days, and was then 
“bought off; ” that he went to school at Winchester, whereas 
Roger went to Stonyhurst, &e. But the poor Dowager was satis- 
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fied, out of her inner consciousness, so to speak ; and, even before 
she had received the foregoing tender first letter from her son, in 
February, 1866, wrote to her “ Dearest Son Roger.” 

After some delay, the defendant, as appears from his letter, had 
prepared to return to England. But, before doing so, he deemed 
it proper to make his will. It was a most unfortunate piece of 
forethought. In that document he disposed of property at Cowes, 
Isle of Wight, where the Tichbornes had no property ; of prop- 
erty at the Hermitage in Dorsetshire, whereas there was no such 
family seat in that county; but there was a farm called Her- 
mitage in Surrey, which had been acquired by the family after 
Roger left ; of which some loose rumor might have reached the 
defendant’s ears, and which he had perhaps confounded with 
Upton in Dorsetshire, which also belonged to the Tichbornes, but 
which was not referred to. Then he mentioned estates at Ryde, 
Isle of Wight, where the Tichbornes owned nothing. He named 
three executors; one being a friend of Arthur Orton, but un- 
known to Tichborne ; another being a wholly fictitious personage ; 
and the third being his mother, “‘ Hannah Frances.” ‘He did 
not even know his mother’s name!” said Mr. Hawkins. The 
Dowager’s initials, “ H. F.,” had been learned from the ce »rre- 
spondence ; but her real name was Henriette Félicité. The name 
Henriette had indeed been signed to one letter; but this had 
apparently been overlooked. 

Passages in one of the Dowager’s letters in May, 1866, disclosed 
the fact that the Tichbornes were adherents of the Roman Catholic 
faith. The defendant’s marriage had previously been celebrated 
only in a Wesleyan Chapel. But upon receipt of this informa- 
tion as to the family creed he was forthwith married again in a 
Catholic Chapel, and wrote to his “dearest mama,” “and may 
the blessed Maria have mercy on your soul.” He was first mar- 
ried as Castro; but the second nuptials were by the name of Tich- 
borne, which, however, he very carelessly spelled with an extra t, 
thus, Titchborne. He also at one time inserted the initial D for 
Doughty, into his name, writing it R. C. D. T., which was erro- 
neous. 

Having found his way back to England by the way of New 
York, the defendant, on the evening of his arrival in London, 
repaired straight to No. 69 High Street, Wapping! His father, 
George Orton, however, was dead; another family occupied 
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the house. So the wanderer turned aside to a public-house 
hard by, and there made inquiries about the Ortons. The land- 
lady answered him, and, looking fixedly at him, exclaimed, 
‘Why, bless me! you are rather like an Orton yourself!”” “Oh, 
no!” he said, “I’m not an Orton: I’m only a friend of the 
family.” Soon after he communicated with the sisters of Arthur 
Orton, using a feigned name. The letters written to him in 
reply were destroyed, or not forthcoming. But the contents 
could be inferred in part from his answers; in these he denied 
being Arthur Orton, from which it was obvious that his corre- 
spondents had suspected his identity with their long-absent 
brother. They wrote, asking for pictures of their brother’s 
wife and children. The defendant in return sent pictures of his 
own wife and children; and beyond all this, it was discovered 
that he made a regular allowance of five pounds per month to 
their brother, Charles Orton. Later, in view of the gross impru- 
dence of such conduct, he sent his gifts in a feigned name, as 
coming from one * Bland.” 

The morning next after this nocturnal tour of inspection, he 
again returned to inquire about the sisters of Arthur Orton, Mrs. 
Jury, and Mrs. Tredgett. He was directed to a Mrs. Pardon, 
whom he found. He sent in to her the card of a Mr. Stephens, 
a fellow-passenger of his in the ship from Melbourne, whose card 
he had secured. Mrs. Pardon again charged him with being an 
Orton, and a second time he denied the impeachment. Such dis- 
agreeable accusations, however, were to be shunned, — he took 
the warning ; and this appears to have been his last open visit. 
He left a letter, dated at Wagga-Wagga, June 3, 1866, purport- 
ing to come from Orton to his sister, and to introduce Stephens. 
It was signed 

ARTHUR ORTON 


M 


The letter was evidently composed for the purpose of decep- 
tion; and was not written when and where it purported to be. 
For Stephens never saw the defendant until he was on shipboard, 
crossing the ocean to England. So soon as Mrs. Tredgett opened 
the letter she uttered an exclamation which Mrs. Pardon heard, 
but which the rules of law made inadmissible in evidence. 
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Other letters, in a “feigned handwriting,” and signed “ Ste- 
phens,” followed. When first shown these at the civil trial, the 
defendant denied having written them and said they were forg- 
eries. But being hard pressed he at last admitted their authentic- 
ity, and deliberately acknowledged his falsehood. He had been 
induced to utter it, he said, because the truth * would injure him 
in his case.” 

In one of them he gave his address at “ Liverpool.” It was not 
his real address; and, being asked why he gave it, he returned 
frivolous and evasive answers, until at last he said, “I gave that 
address, though I was not going to Liverpool, because I did not 
want to be bothered with them.” He was anxious, said Mr. Haw- 
kins, to get the coveted information about his family, and then to 
have done with them. Nearer acquaintance would be awkward. 
So they were put off the track by the sham direction of “ Liver- 
pool.” 

These visits to Wapping, so grossly imprudent as they were, he 
had instinctively seen fit to conceal, even from his attorney. 
It was his guilty conscience which led him at first to practise 
such concealment. But afterward he felt obliged to deny them 
with especial emphasis, when rumors that he was Arthur Orton 
began to get about. 

The presence of the real Orton or proof of his death would 
have nearly or quite ensured the defendant’s success. Yet in 
neither shape did assistance arrive to him; though a Mr. Spof- 
forth advertised offering a reward of £1000 for evidence upon 
either of these points, and the fact of the offer was made public 
at Wagga-Wagga and elsewhere. 

A knowledge of localities was all-important. So, soon after his 
arrival, the defendant went down to Alresford in the neighbor- 
hood of Tichborne, and scouted around the place, but very sur- 
reptitiously. He did not make himself known to the family, yet 
he put “ R. C. T.” on his trunks. He secured much useful infor- 
mation from Rous. This person had been the clerk of one Hop- 
kins, the old attorney of the Tichborne family, and the information 
which he could impart was invaluable. He and the claimant got 
on together wonderfully well. But the defendant preferred 
sedulously to avoid Hopkins, and took care to prepare himself 
very carefully for their meeting, when at last it was inevitable. 

Gosford also, his own old and trusty friend, confidant, and 
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counsellor, the trustee and executor under his will, — not the 
Australian testament, but a will made by Roger before leaving 
England in 1854,— the custodian of the famous sealed packet, 
Gosford he was loath rather than desirous to encounter. When 
that gentleman was at the trouble of coming all the way to Graves- 
end to see the heir redivivus, the defendant actually refused to 
meet him. But a few days afterward Gosford made a second 
expeditjon, and this time he found his man and also his man’s 
new solicitor, Mr. Holmes. The three came to London together, 
Gosford upon the road putting many interrogatories to the claim- 
ant. But the claimant could not answer them, at least not cor- 
rectly. Especially he was asked as to the contents of the sealed 
packet, and could offer no suggestion at all concerning it. Gos- 
ford thereupon made up his mind that the claimant was an impos- 
tor, and told him so very bluntly to his face. 

Lady Tichborne, his mother, was at Paris. Thither he at last 
went to see her. But after he had come to the city, the poor lady 
was obliged to go to call upon him, instead of receiving the first 
visit from him. He was lying on his bed with his face towards 
the wall as she was ushered into his apartment, in the presence of 
two witnesses, one of them a lawyer, the other a “ brewer’s 
clerk,” his friend. His account of the interview was very indis- 
tinct. He could not say who spoke first; or whether his mother 
recognized him “ at once, or after a time, or what ;” but she did 
recognize him in time, — indeed, it was the errand on which she had 
come, and she was resolved and predetermined upon the fact of the 
identity. They talked along while: his answers to her questions 
were ludicrously wide of accuracy. He talked of his grandfather, 
whom Roger had never seen ; said he was a private in the army, 
whereas Roger was an officer; said he had had St. Vitus’s 
dance, whereas Roger had rheumatism; that he was at school 
at Winchester, whereas Roger was educated at Stonyhurst, so far 
as he was at school at all. But the infatuated mother pardoned 
every blunder, and wrote: “ He confuses every thing, as if in a 
dream ; but it will not prevent me from recognizing him, though 
his statements differ from mine!” 

A great number of photographs of letters were introduced in 
evidence. Mr. Hawkins called the attention of the jurors to the 
hope expressed at the beginning by the defendant, that the 
Dowager had “ got some of the letters.” At first no resemblance 
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between the handwriting of Roger and of the defendant could be 
seen; though after 1867 a resemblance began to exist and to 
increase, as the result doubtless of careful practice. But the 
defendant and Arthur Orton wrote alike, and made some identical 
and very peculiar errors in spelling. For example, they both 
wrote “nothink” for “nothing,” “lick” for “like;” both 
used the phrase “a-going,” and other like points of resemblance 
would be readily noticed. 

In connection with the letters may be introduced a few enter- 
taining sentences selected by Mr. Hawkins from the defendant’s 
diary or pocket-book. On one leaf he had written, near the time 
when he first set up his pretensions to be an English baronet: 
“Some men has plenty brains and no money ; some has plenty 
money and no brains. Surely the men as has plenty money and 
no brains are made for the men as has plenty of brains and no 
money.” * Again he wrote: * R. C. Tichborne, Bart., some day, 
I hope.” And yet again he recorded: “I, Thomas Castro, do 
certify that them as thinks that is my name don’t know nothink 
about it.” The merriment caused by the reading of these ex- 
tracts was loud and prolonged. On another leaf was written 
the address of Mary Anne Loder, the old love of Orton, but a 
person whose humble existence could not reasonably be supposed 
ever to have come to the knowledge of Tichborne. 

Every one of course remembers the inquiries that were prose- 
cuted through both hemispheres concerning the “ Osprey.” The 
custom-house registers and all manner of other records, not in 
England alone, but in Australia, in North America, and in South 
America, were diligently searched for traces of such a vessel. The 
story as developed during the first trial, and told by Mr. Haw- 
kins in his opening speech, was as follows: The defendant said 
he had been picked up at sea by a passing vessel, and by her had 
been carried to the port of Melbourne in Australia. Eight sailors, 
he said, had been rescued with him. After some hesitation he 
suggested that “Osprey” was the name of the craft which 
picked him up. Investigation showed that an “ Osprey” had 
indeed arrived in Melbourne in July, 1854, about four months 
after the wreck of the “ Bella,” and that this would have been a 
natural time for her to have arrived had she sailed from the neigh- 
borhood where the * Bella” must have been lost, direct to Mel- 


* This was afterward stated to be a quotation from a novel by Miss Braddon. 
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bourne. But the plausibility of this simple and not intrinsically 
improbable tale was dispelled by a series of circumstances. 
The eight sailors were each entitled to wages: sailors are well 
aware of their rights in this respect; yet no one of these eight 
men had ever been heard of by any person in any form. The 
defendant described the “ Osprey” which saved him as being 
much larger than the real ‘“ Osprey” that came to Melbourne, 
and also as having a very different complement of men. He 
gave a wrong name for the captain, after at first hesitating as to 
whether he could remember the name at all. Two other names, 
also, of men among the crew he finally gave. They turned out 
not to be the names of any persons on the real “ Osprey ;” 
and inquiry showed that all these names had been borne by 
persons on board the “ Middleton,” the ship which, it will be 
remembered, carried Arthur Orton to Hobart Town in 1852. 
There is a custom-house, an emigration office, and a Lloyd’s 
agency at Melbourne; but nowhere did there appear any trace 
of the arrival of any shipwrecked passengers at the specified 
time. The log of the “ Osprey” had been produced, and no entry 
was made in it of the rescue of any person on this voyage, —a 
most improbable omission had the event really occurred. Alto- 
gether such a gross degree of improbability began to attach to 
this narrative concerning the “ Osprey,” that in course of time 
the defendant, never very positive in the matter, was tempted to 
change his mind concerning her, and to adopt in her place a 
vessel called the “Themis.” There was a story that the 
“ Themis” had landed a second-class passenger at Melbourne in 
1854. This passenger had given to the captain a check for seven- 
teen or eighteen pounds, which had never been paid. The 
defendant now became quite sure that it was the “ Themis ” that 
had saved him. He remembered giving the check to the captain, 
and hearing that the check had been presented at his banker’s, 
but that the funds which should have been standing there to his 
credit had been withdrawn, and that though his relatives acknowl- 
edged the genuineness of the check, they had refused to pay it, 
and it had been dishonored. He hastened down to Liverpool, to 
follow up this new thread, and thence wrote very hopefully : “ It 
is now beyond a doubt it was the ‘ Themis’ picked me up. The 
owners and agents are doing all they can to find me evidence.” 
He even saw the ‘* Themis,” seemed to remember her, went on 
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board of her, and at last actually went so far as to point out the 
room which he said that he occupied in her. But unfortunately, 
before the end was reached, the investigation was somewhat over 
warmly and thoroughly pursued. The log of the ‘‘ Themis ” was 
found, and showed no record of the rescue of any shipwrecked 
mariners. The check had never been heard of at the banker’s, 
nor by any of Roger’s family ; and to crown the whole, the first 
mate of the “ Themis” in 1854 turned up in person, and abso- 
lutely shattered the whole story. 

As early as August, 1850, Roger had avowed his love for his 
cousin, Miss Kate Doughty, the heroine as she may be called of 
this novelette. On January 11, 1852, the attachment was 
acknowledged to the parents, and in February following, they 
gave to it a kind of qualified and conditional sanction. But, as 
it would appear, Roger’s corduct was far from becoming such as 
the parents of the young lady desired that it should be; anda 
due regard for their daughter’s welfare impelled them in the 
succeeding summer to break off the match. Yet he seems not to 
have dismissed all hope of some ultimate favorable turn in the 
affair. It was in this time of anxiety, of mingled despair and 
hope, that Roger deposited the sealed packet with his friend and 
counsellor Gosford; also, afterward, having his foreign tour in 
his mind, he made his will. On the fifth of January, 1853, he 
wrote to Slaughter: “ My private wishes and intentions, as I 
intend to have them carried out if I live, I have confided to Mr. 
Gosford, and I request you and Mr. Gosford to act as trustees 
and executors of my will.” January 17 he wrote to Gosford: “I 
have written my will and left it with Slaughter; and the only 
thing I have left out is about the church, which I will only build 
under the circumstances which I have left with you in writing.” 

When the defendant was questioned in the witness-box as to 
the contents of this mysterious packet, he manifested extreme 
reluctance to reply. But being hard pressed upon cross-examina- 
tion he stated that his unwillingness arose out of ‘ considerations 
of delicacy for others.” At first he understood from Gosford 
that the document confided to him was still in existence in his 
hands, but after a time he learned that it had been destroyed. 
Emboldened by this discovery he ventured to remember more 
about it, and in 1868 he made the following affidavit in Chan- 
cery: 
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“Shortly before leaving England, in March, 1852 [he should have said 
1853, which was the year of Roger’s departure], I placed in the hands of 
Gosford the document, with instructions not to open it except on certain 
events, one of which I know has not happened, and the other I hope has 
not happened.” 


To the question what were the “ certain events” referred to in 
his affidavit above quoted, he said that the one which he knew 
had not happened was his own return before his cousin’s marriage. 
But afterward, being asked the same question again, he said, “ I 
don’t know, —I suppose it was my death.’ The other event, 
that which he hoped had not happened, he strove hard to evade 
mentioning. But at last, in reply to repeated and obstinate 
inquires, he said: “The confinement of my cousin.” The 
Attorney-General then said “solemnly,” while Lady Radcliffe 
(the Kate Doughty referred to) sat in full view beneath him in 
the court-room : — 


Do you mean to swear, before the judge and jury, that you seduced 
this lady ? 

Witness. I most solemnly, to my God, swear it. * 

Aitty.-Genl. When and where did it happen? 

Witness. At the mill. 

Atty.-Genl. When? 

Witness. Not long after I came from Ireland. 

Atty.-Genl. When? 

Witness. About the month of July or August. 

Atty.-Genl. Of what year, — 1852? 

Witness. It was about the latter end of July or the beginning of August. 

Atty.-Genl. Was it before or after the breaking off of the engagement 
by Sir Edward? 

Witness. Before. 

Atty.-Genl. You say this took place at the mill. Where is the mill? 

Witness. Almost facing the house in the village of Tichborne. 

Atty.-Genl. Were you staying in the house ? 

Witness. Twas, 

Aity.-Genl. How long before the engagement was broken off ? 

_ Witness. About a week or ten days. 

Atty.-Genl. Do you mean to say you left your cousin with child? 

Witness. No, I didn’t say so. 

Atty.-Genl. You left, you know, in March, 1853. You say you seduced 
her in July or August, 1852, and before the breaking off of the engage- 
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ment. You say you never saw her but once after that in the village, and 
you spoke to her about her confinement ? 
Witness. I didn’t say so. She wished to impress it on me. 
Atty.-Genl. When and where did she tell you? 
Witness. To the best of my belief, when I met her in the village. 
Atty.-Genl. Did you make any further inquiry afterwards? 
Witness. No. 


Defendant after giving these replies was pressed as to the 
packet. He said it was dated in November, 1852, was read over 
by him to Gosford and then intrusted to Gosford’s keeping ; that 
it related to his cousin’s being enceinte. In 1862 he gave to his 
attorney this version of it: — 


In the event of my father being in possession before my return or dying 
before my return, he (Gosford) was to act for him according to instructions 
contained in the document. In the first place he was to have Upton to live at 
and there to manage the whole of the estate. He was to keep the farm in 
hand and show the greatest kindness te my cousin Kate, and let her have 
every thing she required. My cousin gave me to understand she was 
enceinte and pressed me very hard to marry her at once. I did not believe 
such was the case nor have I since heard it was. I always believed it was 
said to get me to marry her at once. For this my father try and persuade 
me. It also refer to the village at Prior’s Dene. He (Gosford) was to 
have the cottages repaired and also to improve the estate in general. Was 
also to make arrangements for Kate to leave England, if that was true. 
Both Gosford and wife urged me very hard to marry her at once. I do not 
think Mrs. Gosford knew about Kate. 


(Signed) R. C. D. 


Being driven at the trial to give his recollection of the writing 
itself, he wrote as follows :— 


Cueriton, Nov. 1852. 
If it be true that my Cousin Kate Doughty should prove to be enceinte, 
you are to make all necessary arrangements for going to Scotland, and you 
are to see that Upton is properly prepared for her until I return or she 
marries. You are to show great kindness to her and let her have every 
thing she requires. If she remains single until I come back I will marry 
her. In the Event of my Cousin’s death you are to take charge of the 


Estate on my behalf, to keep the home farm and to repair the Cottages at 
Prior’s Dean. 


(Signed) R. C. TicnBorne. 
The defendant cut himself off from the assistance of supposing 
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that there might have been some other instrument given to Gos- 
ford, for he expressly swore that there was no other; and Gosford 
corroborated the testimony. 

But the confidence which led the claimant to furnish contents 
for the sealed packet was misplaced. For though Gosford’s copy 
had indeed been destroyed, yet a duplicate existed ; a duplicate 
which the defendant, not being the real Sir Roger, had never 
known or heard of or suspected. That duplicate had been 
written later; indeed it bore date June 22, 1852, but otherwise 
it was identical with the original. That duplicate had been given 
to Miss Doughty, and had most fortunately been preserved. - It 
was produced at this trial, and was as follows : — 


TIcHBORNE Park, June 22, 1852. 
I make on this day a promise that if I marry my cousin, Catherine 
Doughty, this year, before three years are over at the latest to build a 
church or chapel at Tichborne to the Holy Virgin, in thanksgiving for the 
protection which she has thrown over us, and in praying God that our wishes 
may be fulfilled. 


(Signed) R. C. Trcnporne. 


Here was the explanation about the church. The packet and 
the letter of January 17, 1852, to Gosford, were consistent. 

But incredible as the whole of the defendant’s story appeared, 
‘even when thus told, Mr. Hawkins undertook to furnish actual 
proof by dates of the impossibility of the seduction. Had it hap- 
pened early in the year the results must have been known when 
Roger and his cousin “ met and walked together” in November 
or December. But in addition to such circumstantial and infer- 
ential proof the witness himself had placed the occurrence in the 
latter part of July or beginning of August. It was fortunate that 
he was thus nailed to the definite point of time; for the where- 
abouts of Roger could now be adduced to show the story to be 
impossible. An alibi of the would-be seducer could be proved. 
In the early part of the year Roger was in Ireland with his regi- 
ment. In June he came back with it, and still remaining with it 
was sent to Canterbury. He then obtained a leave of absence 
from June 15 to 23: went to London for a visit of three days; 
on June 19 left London and came with Lady Doughty and her 
daughter Kate to Tichborne ; on June 22 he left Tichborne Park 
and returned to his regiment at Canterbury. 
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Mrs. and Miss Nangle, aunt and cousin of Roger, were staying 
at Tichborne Park all this while, and remained there till June, 
1853, after Roger had sailed. They swore that Roger was never 
at the Park after June 22, 1852. Lady Doughty had been exam- 
ined on her dying bed, and then and there she also swore that 
Roger had not been at Tichborne after June 22. Letters written 
by Roger himself from Canterbury and elsewhere were produced, 
and by their dates and allusions nearly disproved even the pos- 
sibility of his having been at Tichborne in July or August. 

Lady Radcliffe swore that the whole story was a base and 
infamous fabrication. 

A very important portion of the case for the prosecution con- 
sisted in a comparison of certain physical peculiarities and marks. 
Concerning these Mr. Hawkins said, that upon the person of 
Roger Tichborne were certain indelible and ineradicable marks 
which did not exist upon this defendant; and upon this defend- 
ant were congenital marks which were not upon Roger Tichborne, 
and artificial marks the presence of which upon Roger Tichborne 
was not satisfactorily accounted for. Upon the arm of Roger 
Tichborne had been tattooed the emblems of the heart, cross, and 
anchor, with the initials R.C. T. This defendant not only had 
no present tattoo marks on his arm; but he swore in the eject- 
ment suit that he never had been subjected to the process. Never- 
theless he had a scar which the prosecution expected to show was 
the result of an effort to erase by cauterizing the tattooing of the 
initials A. O. In Roger's childhood he had on his arm an issue, 
kept open by his mother’s directions for several years. This had 
been by some persons confounded with a seton, but was quite dif- 
ferent from a seton and had left a very different mark. On the 
defendant’s arm were the traces of an attempt to form a seton, 
though there were no marks of an issue. The defendant had evi- 
dently heard that Roger had had a seton, and hence this effort to 
fabricate the apparent remains of one. Roger’s ears adhered firmly 
to his cheeks ; the defendant’s ears, on the contrary, had unusually 
pendant lobes. Roger had been bled in the ankles, and the bleed- 
ing had left inerasable scars; the defendant had upon his ankles 
certain scars not of a real bleeding, but clumsily fabricated to 
simulate such genuine marks of the actual operation. The de- 
fendant had the brown birth-mark on his side ; but Roger had not 
been thus marked. The defendant still suffered from the “ twitch- 
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ing” of the eyebrows which was the remnant of the St. Vitus’s 
dance which Arthur Orton had had in his youth, and which had 
never been fully eliminated from his constitution. This man had 
a scar on the back of his head which he said was caused by a fall 
which happened to him in his childhood in Brittany. Roger had 
indeed had such a fall, which some of the defendant’s friends and 
informants in the family had doubtless mentioned to him, but the 
contusion had been at the side of his head near the temple and 
had left no scar. In the course of the former trial it had been 
suggested that Roger had a peculiar thumb, and that this man 
had it. The suggestion was not made until after the seventieth 
day of the trial. In fact Roger had no peculiarity of the thumb ; 
and this sudden illumination had come to the mind of the claim- 
ant from the examination of a daguerreotype of Roger, in which, 
either because the plate had been rubbed or from an original 
defect, the appearance of the thumb was rendered somewhat 
peculiar. 

Many witnesses who had known Roger in Paris were called, 
tutors and associates of the lad, and friends of the family. De- 
fendant had forgotten them all, and fell into a series of blunders ; 
for example, he said he had only one tutor, whereas Roger had 
five or six ; he said he was never at school in Paris, whereas Roger 
attended for a short time the famous Séminaire of M. Dupanloup. 
He said he confessed to the Abbé Salis; but Salis being called, 
denied this, and the Pére Lefévre, whose name conveyed no idea 
to the defendant, said that he prepared the lad for his first com- 
munion, —a great event to a Catholic child, — and confessed him. 
Just before sailing for South America Roger had confessed to this 
priest, who was therefore asked, on cross-examination, whether 
the penitent did not then confess to him the seduction of his 
cousin. The reply was: “He did not. It would have been 
infamy to disclose it if he had said it in confession ; but he never 
said it. If he had said it to me in confession, J should not have 
known it ; but I say that it was never said.” 

These Parisian witnesses all agreed that Roger spoke French 
with ease, habitually and in preference to English. But the de- 
fendant was so ignorant of French as to be obliged to use an 
interpreter. He remembered none of the incidents which they 
sought to recall to him. 

Donna Clara Novas de Hayley, a Spanish lady from Melipilla, 
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wife of an English physician resident there, for the compensation 
of one thousand dollars and her expenses, had come across the 
ocean to testify in this cause. She perfectly remembered the 
arrival of an English lad at that town in 1847, or a little earlier; 
apparently about sixteen years old. [Arthur Orton was about 
this age, but Tichborne would have been at least five years older. ] 
He gave his name as Arthur Orton, son of George Orton, of Lon- 
don, butcher to the Queen. He was dressed as a common sailor 
and said he had been badly treated by his captain. He mentioned 
his sisters, Mary Anna and Margaret Anne, and a third whose 
name had escaped Donna Clara’s memory. — [Orton had three 
sisters, Mary Anne, Margaret, and Elizabeth.] — His hair was 
light, with a reddish cast (rubio). He showed her two letters on 
his arm, about midway between the wrist and elbow, occupying a 
space as large perhaps as a shilling, and which he told her meant 
Arthur Orton. - He was a Protestant, though once he had told 
her that he was not a Christian at all. While at Melipilla he had 
been baptized as a Catholic, a fact which made much stir in the 
village. 

Mrs. Jury, a connection by marriage of Arthur Orton, knew 
him well in Hobart Town, said he had A. O. tattooed on his arm, 
and unhesitatingly identified him with defendant. 

Gibbes, the Australian attorney, was called. He said that 
Orton at some time between July and September, 1865, had applied 
to him to be put through insolvency, bearing then the name of Cas- 
tro, but asked whether he would be obliged to disclose certain 
property to which he was entitled in the south of England. Wit- 
ness told him that he would; that the penalty for a concealment 
in the event of discovery would be .very heavy. This apparently 
deterred defendant from proceeding further in the business. This 
witness saw Cubitt’s advertisement in the “Sydney Morning 
Herald,” and for a while believed that he himself had perhaps 
“spotted” the missing man; but he felt no absolute certainty. 
The defendant had shown to this witness the famous pipe with 
the initials R. C. T.; but upon interrogation had acknowledged 
that he had not preserved it ever since the shipwreck, but had cut 
the letters a year or fifteen months before. It was this pipe, in 
connection with the advertisement, which first aroused Gibbes’s 
suspicions, and caused him to communicate with Cubitt. 

This witness it was who wrote the will in Australia. It was 
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written, as he said, only in order to have executors appointed, 
because defendant wanted to borrow money, and witness advised 
him that no one would lend him money unless some provision in 
the way of executors were made to provide for the contingency 
of his death. But there was no idea that it would ever be really 
used as a last testament. 

Witness had received a letter from the Dowager Lady Tich- 
borne, in which she said that her son had been educated at Stony- 
hurst, and had been in the 6th regiment of Carabineers. Pushing 
his investigation as to identity, witness then went to Sydney, 
found the defendant at that place ; took him before a respectable 
solicitor there and questioned him. Defendant then said he was 
born in Dorsetshire, and that shortly after her confinement, his 
mother went to Cherbourg. That he had two sisters born in 
Paris. He distinctly denied that he was ever at Stonyhurst; 
said he was in the 66th regiment of Light Dragoons; that the 
uniform was blue and the arms were a sword and carbine; that 
he was a private; that he ran away and joined the dragoons ; 
that he was forthwith, after the lapse of only thirteen days, 
bought off by his father, and that he was thereafter kept under 
careful surveillance till he went abroad; that the cause of his 
joining the army was a card case at Brighton, in which he had 
been swindled out of several hundred pounds. Afterward, being 
taxed with the glaring discrepancies between many of his state- 
ments and the accounts given in his mother’s letter, he exclaimed : 
“T never was an officer! and by God I’ve a damned mind never 
to go near her when I go home.” 

In the will the defendant had given his mother’s name as Har- 
riet Frances. When it was suggested to him that his mother’s 
name really was Henriette Félicité he only said: “I’ve a notion 
that she was called Lady Harriet.” Mr. Hawkins remarked that 
she was not called “ Lady” at all till long after Roger left home. 
But Henriette Félicité seems to have proved quite too much for 
the butcher’s son from Wapping ; and in an affidavit made a little 
later he gave her yet another alias, an approximation to accuracy, 
Harriet Felicia.” 

Defendant had thrown out hints and mysterious statements 
to this witness as to his being entitled to property in Eng- 
land, and that his family had a title, and that his name was 
assumed ; and all this had taken place, as Gibbes averred, before 
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witness heard of Cubitt’s advertisement and of the missing Tich- 
borne heir. 

Divers small incidents which led witness to believe in defend- 
ant’s identity with the lost heir were: his recognizing a street in 
Paris from a photograph ; his being visibly affected-on hearing of 
his younger brother Alfred’s death; his recognition of his mother’s 
handwriting ; and his gentleman-like air and behavior in many 
respects. 

Defendant told witness that the reason he was not married by 
the Catholic ceremonial at first was because he was not on good 
terms with the church. This, however, turned out to be not for 
any thing he had already done, but because he meant to cut off 
the Tichborne dole, which he said was three shillings in the pound 
of the income. In fact, the dole was only a few loaves of bread. 

Mary Anne Loder, the quondam inamorata of Arthur Orton, 
was called, and with a * faint smile,” admitted that defendant 
was the person who used to “keep company” with her under 
that name; the same in voice and figure, save only that he was 
now a little stouter. She had no doubt: if she had the slightest, 
d: fendant should have the benefit of it. She also testified to the 
twitching of the eyebrows of her lover; but she could not be 
brought by any urgency to admit that her old admirer was a 
“raw-boned”” man. She said his hair was light, and being 
shown a lock which was cut from the head of the defendant in 
Chili, she said it was like that of Orton. 

A great number of witnesses, chiefly from Wapping, testified 
to their belief that defendant was their old acquaintance, Arthur 
Orton ; some of them being more and some less positive. It is 
needless to reproduce their evidence categorically ; but it should 
be noted that whereas it had been made a point by the claimant 
that Arthur Orton was pock-marked, and had his ears pierced for 
ear-rings, each and all of these Wapping witnesses said that he 
was not pock-marked, or, at least, not so much so that they had 
ever observed the marks. Some, however, said that he had had 
the small-pox, but had escaped substantially unscarred by it. 
Also they all agreed that they had never seen him wear ear-rings, 
and had never seen holes for rings in his ears. 

With a view in some measure to discrediting the seduction 
story, the prosecution sought to show that Roger’s training had 
been such as to leave him singularly pure-minded and unsophis- 
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ticated in such matters. Accordingly the Rev. Christopher Fitz- 
simon, chaplain at Stonyhurst during Roger’s term there, was 
. summoned, and told about the Christmas plays in which the 
boys were wont to act. In these, female characters were never 
allowed to appear: but were changed into male characters, or 
else were ruthlessly eradicated altogether. Often enough, this 
singular process ruined the drama. How a love plot could 
be carried out the witness was unable to explain; he could not 
tell how Romeo and Juliet could be played without a Juliet. 
But he clung to his statement. Mr. Hawkins then came to bis - 
aid, and said that he himself had a number of the school-play- 
bills, from which it appeared that “ Box and Cox” had been 
acted without a Mrs. Bouncer; “* Hamlet” without an Ophelia ; 
“Macbeth” without a Lady Macbeth ; and the Merchant of 
Venice ” without a Portia. 

Mr. Gosford, friend, confidant, executor, trustee, and the cus- 
todian of the sealed packet, was called. Respecting the packet, 
he said: I recollect having a long conversation with him [Roger] 
in my room at Tichborne, —I think on the 1st of January, 1852, 
—upon the subject of his attachment for his cousin. He knew 
there would be no recognition of it by Lady Doughty, Sir 
Edward, and his father, and he determined to give expression 
to his feelings in his own way. He appeared very low and dis- 
spirited. He jumped up, and saying, “ I'll tell you what I'll do,” 
he went to the desk, wrote on a piece of paper, showed it to me, 
and said, “If I marry my cousin, that’s what [ll do.” Every 
syllable of it has been in my memory ever since. I told him that 
such vows should not be lightly made, and that he had better 
think it over. He however said that was his intention, folded 
over the paper, put it in an envelope, and sealed it with wax, 
using his own seal. He then wrote on the outside: ‘* Memoran- 
dum. Private and confidential,” handed it to me, and asked me 
to keep it. I put it in my desk, thinking no harm would come of 
it, and kept it for years, but ultimately destroyed it. Roger never 
gave me any other document. The writing was this: ‘“ If I marry 
my cousin within two [or three] years” —I can’t recollect 
which —‘“I promise to build a church at Tichborne to the 
Blessed Virgin.” Lower down he wrote: “I also intend to 
build a house at Tichborne.” He signed it Roger Charles Tich- 
borne, Tichborne Park. 
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Lady Radcliffe appeared well in her answers. She said that, 
on June 22, 1852, at one o’clock in the afternoon, Roger gave her 
a letter, saying, “ This is a promise I have made; and I have 
given a similar one to Gosford.” They read it over together. 
Two hours later, at three o’clock that afternoon, Roger left Tich- 
borne, and she had never seen him since. 


Mr. Hawkins. Was there any familiarity between you and Roger, other 
than that you have told us of to-day ? 

Lady Radcliffe (emphatically). No, never — never! 

Mr. Hawkins. 1s the defendant’s statement at the last trial, that Roger 
seduced his cousin, perfectly false ? 


Lady Radcliffe. Utterly false — utterly false! Roger would never have 
thought of such a thing. 


The claimant’s narration of Roger’s meeting with his cousin 
alone one day in Tichborne village, in November, 1852, dismount- 
ing from his horse and talking with her “about her condition,” 
was repeated, and the witness was asked, “Is there one syllable 
of truth in these details ?” 


Lady Radcliffe (in firm audible tones). Certainly not! not one single 
word! And God knows I am speaking the truth. 


Mr. Hawkins, in re-direct examination, asked : — 


It is not suggested that any act of impropriety ever took place between 
youand Roger. But I ask you, as a matter of fact, was there ever any 
such act ? 


Lady Radcliffe. Never! never! never! in the whole course of my life, 
I solemnly protest. 


The case for the prosecution being closed, Dr. Kenealy, on the 
twenty-second day of July, arose to open the case for the defend- 
ant. He obtained leave to remove his wig on account of the 
excessive heat ; and forthwith plunged into an harangue which 
was in many respects so extraordinary as to show that this pre- 
caution for keeping his head cool had been neither superfluous 
nor altogether effective. As he appears in this cause, he is indeed 
a most singular person. He possesses an unrivalled audacity and 
almost an unrivalled insolence in his manners towards the bench. 
The acerbity of the temper of the Lord Chief Justice Cockburn is 
well known on both sides of the Atlantic. But it was reserved 
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for Dr. Kenealy in this trial to bring it forth in its most forcible 
exhibitions. Nothing so spirited was elicited from his Lordship, 
even when he sat as an arbitrator at Geneva, as were some of his 
sallies in this case. Though it must be admitted that he was 
generally in the right, yet he maintained the right with an energy 
little short of judicial ferocity. But he met a perfectly fearless 
opponent. Many were the battles-royal between these two 
redoubted champions; nor could the judge ever succeed in secur- 
ing the best of the conflicts, save by falling back upon his official 
prerogative. The doctor’s position was rendered the more embar- 
rassing because he was enveloped in an obviously hostile atmos- 
phere ; in nearly every instance the Chief Justice was backed by 
his comrades, Justices Lush and Mellor, and sometimes even the 
barristers present seem to have shown by their manner or other 
unmistakable signs that they were of the same mind. But the 
hostility was well merited. Seldom can the method of conduct- 
ing a cause have been more pertinaciously offensive or more inten- 
tionally subversive of the real ends of justice than was the course 
deliberately and systematically pursued by Kenealy. 

It was not the professional auditory alone that he arrayed 
against himself by his want of tact in some particulars. He 
browbeat witnesses, and threw out so lavishly his insinuations of 
falsehood, fraud, and corruption, that the jurors ere long became 
as much disgusted as the bench and the bar. Moreover, he was 
too diffusive ; he dwelt upon his points too long; he wandered 
too much into collateral and illustrative matter, and wearied his 
hearers, who begrudged the long time which this trial obliged 
them to take from the prosecution of their regular avocations and 
business. 

It is needless to delay the narrative here for the purpose of 
giving any abstract of his opening address, which consumed 
twenty-one days in the delivery. His closing speech, which was 
his great effort, and was indeed a most interesting composition, 
will deserve all the space which we can allot to his oratory. The 
basis upon which he founded his defence, however, deserves to be 
stated. The ignorance, the degraded and vicious career, and the 
singular and undeniable lapses of memory, or, to speak plainly, 
the proven falsehoods on the part of his client, could not be gain- 
said or disproved ; they were facts inexpugnable by evidence or 
denial, and as facts they must be met and accounted for in some 
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manner. He boldly resolved to sacrifice the intellect and morals, 
the native disposition, and the acquired habits of Roger Tich- 
borne, and of his own client, one or both, to this emergency. Nor 
did he make any imperfect work in this respect ; on fhe contrary, 
he mercilessly slaughtered the good name and reputation which 
thus stood in his way. He said that Roger was by nature low, 
depraved, and vicious. At the time of his going on board the 
“ Bella,” he “had fallen far beneath every attribute of honor and 
decency and independence ;” he said to himself, “ I am an out- 
cast and a vagabond, and I will lead the life of an outcast and a 
vagabond ;” and what he thought himself, that in very truth he 
was. ‘ He fled from that society of which he felt, and rightly 
felt, that he was unworthy, and to which he knew himself to be 
a disgrace.” He landed in Australia like an Arab on the face of 
the earth, — like a second Cain. It was this awful self-conscious- 
ness, the sense of his own extreme and hopeless degradation, that 
made Roger determine not to make known his escape from death, 
and not to return to take his place and assert his heirship. His 
younger brother, Alfred, he thought, would more worthily fill the 
position and discharge its duties. It was only because Alfred 
had died untimely that he altered his resolution, and came home 
to claim and take his own. 

The most dark and abominable practices were hinted at by the 
learned doctor, in mysterious language, as having been in vogue 
to corrupt the morals and destroy the minds of the youths at 
Stonyhurst ; and though the Chief Justice interrupted him to say 
that no manner of foundation had been laid for such “ fearful and 
appalling accusations,” he yet insisted upon reiterating them. — 

As for his client’s narrative, he acknowledged that it was in many 
parts “ absurd ” and * ridiculous ;” though the word * false ” he 
carefully refrained from uttering. Never quite of average ability, 
said the doctor, the accidents which he has suffered cannot fail to 
have affected his head. Having due regard to his physical con- 
dition, and to what he has passed through, “I do not think he 
should be bound down to every absurd thing he has said or writ- 
ten. He must be tried on great and broad principles.” His mind 
has been “ sapped by dissipation and by numerous falls and tum- 
bles ;” and though it may be going too far to say that he is under 
delusions, yet his statements are not to be relied upon. As in- 
stances of these “ absurdities” on the part of the defendant, Dr. 
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Kenealy mentioned the famous account of the shipwreck, which, 
he said, was too “ ridiculous ”’ ever to have been given by a sailor, 
as Arthur Orton was. Being pressed, however, by Chief Justice 
Cockburn and Mr. Justice Lush to say whether the defendant’s 
account of the shipwreck was to be abandoned as incorrect, the 
learned counsel would only repeat that it was absurd and ridicu- 
lous, and that his client was not responsible for his statements. 

The same explanation was given of the defendant’s averments 
made in Australia, that he was never at school at Stonyhurst, and 
was never an officer in the army, but that he had been a private 
in the Sixty-sixth Blues. All this showed a temporary aberration 
of common sense, and “ folly could no farther go.” A juryman 
hereupon asked: “* Are you trying to induce us to find a verdict 
which would have the effect of sending the defendant to Broad- 
moor ?” to which the doctor replied: “ No, sir; but, as I said to 
Mr. Justice Lush when he asked whether I called these things 
‘delusions,’ I say they are absurdities.” 

The will made by his client at Wagga-Wagga was admitted by 
the doctor to contain much that was unfounded in fact, and much 
“ pure and perfect nonsense ;” but he explained that it was only 
designed to be used as a pretext for borrowing money, and such 
ruses were of common occurrence among the young members of 
the higher classes in their transactions with money-lenders. 

The introduction into the will of the name of John Jarvis, of 
Bridport, a friend of the Ortons, arose from the fact that the 
defendant had associated much with Arthur Orton, and that, hav- 
ing the weaker mind of the two, and hearing Orton talk much of 
his past life and acquaintances, defendant got his own mind grad- 
ually but thoroughly saturated with these matters and things, 
and poured them out in his characteristic reckless way when dic- 
tating his will. Altogether, that instrument belonged to the class 
of * absurdities ” to which no attention should be paid. The real 
issue was not whether the defendant in that will uttered a parcel 
of ridiculous stories and fables, but whether or not he was Roger 
Tichborne. 

The doctor enumerated various other acts of his client ‘ bor- 
dering upon insanity,” such as his visit to Wapping immediately 
after his arrival, made for the purpose of inquiring about the 
Ortons, and his sending to Orton’s sister the photographs of his 
own wife and children as the likenesses of the wife and children 
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of Arthur. This Wapping exploit the counsel afterwards spoke 
of as “maniacal.” The defendant was a man of a very “im- 
pressionable mind,” and it was in fact the “ powerful influence of 
Arthur Orton over his mind which so imbued him with every 
thing connected with that person that he was led to do all these 
silly things, such as no clever impostor would ever have dreamed 
of.” Another statement of his client’s, such as could have been 
expected to fall from “no sane man,” was, that he had * danced 
the can-can in 1847 before a lot of ladies and gentlemen in the 
library at Burton Constable.” The Chief Justice asked if he 
meant that this assertion of his client’s was to be taken as untrue ; 
but again he evaded the unwelcome phrase and said only that 
such things were “too absurd to require to be seriously con- 
sidered.” False statements made by the defendant, if arising 
from no other motive than to avoid the difficulties of examination, 
were alleged by the learned counsel not to constitute perjuries 
punishable by law. But the Court interposed, and, ‘as the Court 
of Queen’s Bench, sitting here in banco,” ruled that an answer 
on oath made from any indirect motive, to avoid giving a direct 
answer, if known to the answerer to be false, is undoubtedly 
perjury. 

Nor was it contusions, drunkenness, debauchery, and general 
vileness of habits, which alone in the opinion of his counsel had 
corroded the morals and enfeebled the intellect of the defendant. 
His obesity, said Dr. Kenealy, with consummate gravity, was 
strongly against him. ‘* Dulness and fatness always go together.” 
This announcement, so solemnly put forth, was encountered 
with equal solemnity and some degree of feeling. The Chief 
Justice, though certainly his own “‘ withers were unwrung,”’ said 
the proposition was “new and startling,” that it was a mere 
popular prejudice that as a man waxes in flesh he wanes in 
intelligence. Dr. Kenealy appealed to the records of obesity as 
sustaining his assertion. The foreman of the jury suggested 
that there were two or three fat men in the panel; but the 
doctor politely averred his inability to see them. The judges 
too, he said, were all thin. The Chief Justice said it was attrib- 
utable to their being worked so hard, and Mr. Justice Lush 
said this trial was likely to make them thin enough. ‘ You will 
grow the more intellectual,” replied Kenealy. But the weighty 
discussion was cut short by the entrance of a barrister of really 
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vast dimensions, who appeared painfully forcing his way among 
the crowd of his learned brethren; every one laughed at him 
loud and long, and not until all had been satiated with merriment 
did Dr. Kenealy continue his address. 

Speaking of the famous cross-examination of the claimant 
conducted by Sir John Duke Coleridge in the ejectment cause, 
Dr. Kenealy said that his client was at that time suffering from 
mental alienation which had been caused by his deep drinking. 
But the Chief Justice said that he had been struck over and over 
again by the intellectual capacity exhibited by the defendant 
while under cross-examination; and that in his opinion the 
defendant had then beaten Sir John Coleridge. Dr. Kenealy 
said that Sir John had indeed said so, but that that eminent 
advocate had surrendered his laurels too readily. 

The remarks made in this opening gave rise to many angry en- 
counters. Simply as specimens, we may select one or two of 
these for repetition. 

Dr. Kenealy said of the tattoo marks that they had not been 
known or thought of at first; that evidently Sir John Coleridge 
had not been instructed about them when he cross-examined the 
defendant. 


Mr, Hawkins (interrupting). Dr. Lipscombe, one of the plaintiff's 
witnesses at the last trial, said that he once saw tattoo marks on the plain- 
tiff’s arm, and that [the then] plaintiff had told him they were made by a 
school-fellow. It is false to say that Sir John Coleridge was not instructed 
as to the tattoo marks, for I know that he was. 

Dr. Kenealy bade the jury pay no attention to that disgraceful statement. 

Chief Justice (to Mr. Kenealy). I cannot allow such language. 

Kenealy. Mr. Hawkins had no right to make such a statement to the 
jury. He ought to withdraw the expression. 

Chief Justice. You have yourself used quite as strong language. Let 
the matter drop. 

Kenealy. If you look with indulgence on language of that kind, J can- 
not do so —I reiterate. 


This last passing of the “lie indirect” rankled in the memory 
of the parties longer than such encounters are wont to linger in 
the professional recollection. Several days afterward a dispute 
caused both counsel to wax somewhat warm. The Chief Justice 
interposed, and, of course, the lash of his rebuke fell upon the 
devoted shoulders of the defendant’s counsel. 
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Chief Justice (to Kenealy). Don’t show such temper! I don’t know 
what has happened to you this morning. You seem desirous of offending 
somebody. 


Kenealy. I hope I have not offended your Lordship. 

Chief Justice. But there is a tone of asperity in your manner. 

Kenealy. When Mr. Hawkins called me a liar in open Court, he was 
not reproved. 


Hawkins. 1 never called you a liar. 


Kenealy. You said I stated what was false; and there was no inter- 
ference on the part of the Court. 


Chief Justice. Because we thought it was six of one and half a dozen 
of the other. 


At one time the Chief Justice said that Dr. Kenealy had 
treated him during the trial with marked disrespect, and that 
gentleman had the hardihood to reply that he (Kenealy) had 
shown ‘great forbearance” towards his Lordship ! 

During this long speech of the worthy and facile doctor, his 
auditors were not always able to control their impatience. The 
jury were often provoked into expostulation at his usurpation of 
their time, and even the better-trained members of the bench 
could not always restrain the expression of their similar feelings. 
Mr. Justice Mellor one day told the counsel that * life was not 
long enough for such a trial,” and on another occasion, in pic- 
turesque metaphor, he begged the gentleman to “use a shovel 
instead of a teaspoon.” 

Dr. Kenealy began his evidence for the defence by marshalling 
a perfect host of witnesses from Wapping, who overflowed the 
court-room and Westminster Hall, that most spacious of ante- 
rooms, in abundance like the locusts of Egypt. Taken in the 
mass, their testimony must be acknowledged to present a some- 
what motley aspect ; yet, though many weak spots were devel- 
oped in it, altogether it was by no means devoid of force and 
value. By sheer virtue of its great quantity, it commanded 
attention and respect, if it fell short of bringing absolute con- 
viction to the minds of the hearers. 

The witnesses were, of course, for the most part, ignorant 
persons, whose beliefs and impressions, individually considered, 
were not very impressive or convincing. Beyond this, too, they 
were far from agreeing with each other in all particulars; even 
in all essential particulars. Yet a few facts were established by 
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them with some approach towards unanimity. Thus those who 
could say any thing accurately of the hands and feet of Arthur 
Orton united in asserting that they were very large and coarse. 
The hands and feet of the defendant, as Dr. Kenealy contended, 
were unusually small for a man of his size. 

The witnesses for the Crown had sworn that Arthur Orton did 
not wear ear-rings; and the medical testimony was to the effect 
that the defendant’s ears had never been pierced. On the other 
hand, the great majority of the witnesses for the defence were 
quite positive in asserting that Arthur Orton did wear wire ear- 
rings; though there were some few of a contrary opinion. But 
the testimony of many of these witnesses was weakened by show- 
ing that not improbably they had confused their recollections of 
Arthur Orton with their recollections of his brother Edmund. 
Edmund, it was clearly proved, had worn such ear-rings as these 
witnesses described. In support of this theory of a confusion, it 
was elicited from several witnesses that there was “a strong fam- 
ily likeness” among the brothers. Numerous different opinions 
were expressed as to their respective ages, showing the indistinct- 
ness and uncertainty of the reminiscences; and that what was 
thought honestly enough to be a recollection concerning one of the’ 
family might in fact be a recollection concerning another. Some 
said that Arthur was quite visibly pock-marked, which others de- 
nied. Some said that he had a scar on his face, and some said 
that he had not. One witness, striking out an original theory of 
his own, said that the defendant was not Arthur Orton because he 
was “not big enough.” Another had a story that he once came 
into George Orton’s butcher’s shop at Wapping, and fell down 
suddenly ill with the cholera; that Arthur was present, holding a 
knife in his hand, and was so startled that he let it slip, and it 
cut him across the palm of his hand. At least Arthur afterward 
showed to this witness a scar across his palm, and accounted for 
it in this manner. Unfortunately defendant had no such scar. 

While all these witnesses, amid so numerous discrepancies and 
contradictions in the minutie of their recollections, and in the 
reasons for their opinions, still united in expressing the same 
pivotal belief that the defendant was not Arthur Orton, many 
were yet induced to say that the defendant did resemble George 
Orton, the father. Some said that such a resemblance existed 
about the upper part of the face; some that they traced a like- 
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ness in the lower part, about the neck. One, though asserting 
that he was almost positive that the defendant was not Arthur, 
nevertheless acknowledged that he had “the eyebrows of the 
old gentleman.” One or two others went so far even as to 
acknowledge that there was, in some features, a resemblance be- 
tween Arthur Orton himself and the defendant. It was suggested 
by Mr. Hawkins that these witnesses might have been confused 
and deceived by having their old acquaintance, whom they had 
been wont to see in his butcher’s frock, suddenly presented to 
them, after so long an interval, clad in fine clothes, and in the 
company of gentlemen. Following up this idea, some of them 
were brought to admit, in cross-examination, that at first they 
‘fancied it was Orton,” or that they were not at once satisfied 
that it was not he. The memory of one was tested by showing 
him a photograph of Arthur, taken in the Wapping days; but 
he failed to recognize it. 

A “pharmaceutical and analytical chemist,” from a garret at 
St. George’s-in-the-East, said that this defendant did not resemble 
Arthur in the least; that Arthur was “a big, burly man,” whereas 
defendant was “a stout gentleman.” 

Referring to all this class of testimony in his closing argument, 
Mr. Hawkins said that between them the witnesses had managed 
to make a perfect Arthur Orton out of the features of the defend- 
ant; one acknowledging a likeness between the two in one feat- 
ure, another tracing a similitude in another feature, and so on 
through the entire physiognomy and even figure. Nor, as he well 
said, could such attempts at accurate reminiscence and descrip- 
tion be safely trusted, even if made shortly after seeing a familiar 
face, as any one might learn by trying the experiment. 

Some Tichborne witnesses, called for the defendant, had seen 
Roger and his cousin, Miss Kate Doughty, walking, unattended, 
in each other’s company about the neighborhood of the place. A 
laborer at the Park had seen them thus in the “ by-walks”’ there; 
and, on the day of Roger’s departure, he saw them near the park 
wall, standing alone together ‘a-kissin’ and cryin’ and rubbin’ 
one another’s eyes with a white hankychuff.”” Another had seen 
them in the appropriate propinquity of the ‘ Lovers’ Seat,” and 
others had seen them at a spot romantically called the ‘ Grotto.” 
But this testimony was badly mangled, in good time, by cross- 
examination and evidence in rebuttal. 
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Some Australian witnesses gave evidence, which if believed 
must have proved a part at least of the defendant’s case: they 
had seen and known in Australia a man named Orton, and 
another man named Tom Castro. Castro and Orton were dif- 
ferent individuals: there could be no doubt about that, for they 
had been seen together frequently, so that it was impossible to 
account for and explain away this evidence by saying that one and 
the same man had gone by the different names at different places 
or times. 

But this testimony was injured by the descriptions given of 
Orton, which were far from being correct for Arthur, and from 
the fact that many of the rencounters had occurred at times and 
places when and where defendant could not possibly have been 
present. 

A charwoman at the Park “ proved the defendant in her own 
mind to be Sir Roger,” because Sir Roger had a gruff voice and 
spoke like a Hampshire man. A directly opposite cause per- 
suaded the wife of the farm bailiff of the same identity: she 
knew the defendant was Sir Roger because he had the ‘same 
quiet soft voice,” which had been an attribute of the young heir. 

Several witnesses swore that Roger was not tattooed upon the 
arm, mentioning the occasions on which they had seen his arms 
bared. Witnesses for the Crown, it may be remembered, had 
sworn that he had the initials R. C. T., and the emblems of the 
heart, cross, and anchor on his arm. 

There had been much testimony offered by the prosecution con- 
cerning the color of Roger’s hair, which was supposed to have 
been much darker than that of the defendant, and a more pure 
brown, with less of the reddish tinge. The bulk of the testimony 
would go to establish that Orton’s hair was quite light, and that 
Roger’s hair was quite dark: but naturally there was much dis- 
crepancy in this respect. The hair-dresser who had attended upon 
the defendant with great frequency, often as much as once a 
day pending the ejectment suit, stated that the defendant’s hair 
had not changed color while it was under his charge. It was an 
odd circumstance that Cubitt in advertising the personal traits of 
the missing heir in Australia in 1865 had by a blunder described 
him as having “ light brown hair.” One of the marks of identity 
then noted on behalf of the Claimant was that he also had light 
brown hair. The truth, as was abundantly shown afterward, was 
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that Roger had dark brown hair, and now it was said that any one 
could see that this defendant had also dark brown hair; that the 
color was natural, and not affected by any artificial process ; and 
that this was a pointed difference between him and Orton, who 
had light brown hair. 

Miss Braine, governess to Miss Kate Doughty in 1850, recog- 
nized Roger’s “ dimpled knuckles” in defendant’s fat hands ; but, 
strange to say, her minute observation had never led her to notice 
the peculiar or deformed thumb. 

The Carabineers came up literally in platoons to swear that de- 
fendant was their old officer, Roger Tichborne. Sometimes the 
counsel for the Crown declined to be at the trouble of examining 
these witnesses. At other times a few questions were put to 
them with a view to showing that they had not been given a fair 
opportunity of forming unprejudiced and impartial opinions upon 
the point; for that in nearly all cases they had been carefully 
prepossessed, and their judgment biassed by being told before- 
hand that Sir Roger was come home, and that they were to be 
taken to see him. The officers, to whose perception greater 
weight was attached, appeared, generally, to be upon the side 
of the Crown. At this trial only two, Colonel Norbury and 
Captain Cunliffe, testified in behalf of the defendant. 

One Brown, styling himself ‘* Captain,” but at present the * pro- 
prietor of a pudding-shop,” said that in 1853 and 1854 he was a 
shipping clerk at Rio. In April of the latter year he was intro- 
duced to Mr. Tichborne by Captain Oates (one of the witnesses for 
the Crown, it will be remembered), in company with Captain Bir- 
kett, in command of the “ Bella.””, He and Mr. Tichborne played 
billiards and drank together, and twice when his friend drank too 
much he put the poor gentleman to bed in his own room ; on each 
occasion he saw Mr. Tichborne take a bath the next morning, and 
noticed a brown mark on his left hip, and a mark about four 
inches above his wrist on the left arm; but saw no tattoo marks. 
Witness confirmed the defendant’s story of his having come on 
board the “ Bella,” the day she set sail, quite drunk. This wit- 
ness also testified that he saw an American bark (a three-masted 
craft), hailing from New Bedford, lying at Rio in 1853. He went 
on board her; knew the captain, Lawrence, and the mate, Louis 
(the Luie who is to be heard of later); she was named the 
*Osprey;” lay in port there for a long while; but the date of 
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her sailing he could not fix. While playing billiards with Mr. 
Tichborne, he had noticed a malformation or peculiar formation 
of the thumb of his right hand, causing him to hold his cue in an 
odd fashion. 

On cross-examination he admitted that he had been in England 
in 1866-1868, and was then well aware of the claims presented 
by this defendant ; that the motive which finally induced him to 
“‘unbosom himself’? when all other incentives had failed was 
hearing the testimony given by Captain Oates for the prosecution, 
which was all untrue, and which he forthwith resolved to contra- 
dict. He was confronted with statements made by him to the 
Local Marine Board of London for the purpose of obtaining a 
certificate of competency to act as Master Ordinary to the foreign 
trade. He had at that time given a list of the vessels he had 
sailed in, with the dates; he had said that, from December 15, 
1853, to January 1, 1858, he had been a mate on board the 
“ Equity” of Boston (England?). He sought to explain this 
painful discrepancy by saying that the date 1853 should have 
been 1854, and the mistake could have been rectified by the 
original certificate, had he not unfortunately lost it. But he 
admitted that a great part of the statement then made by him to 
the Board of Trade was false, and given only to meet their requisi- 
tions. He was asked to look at defendant’s thumb. By an over- 
sight probably on the part of the defendant, that person extended 
his left hand, and witness readily saw and recognized the malfor- 
mation which he had noted upon the right thumb of Tichborne. 
When his attention was called to the circumstance, he was in no 
wise abashed ; saying only that he had indeed thought it was the 
right thumb ; his memory was in error. 

On Tuesday, October 14, the one hundred and fifteenth day of 
the case, the famous Jean Luie was called. In the cosmogony of 
the defence this person was intended to assume the part of Atlas. 
It. was an unfortunate design, as will be seen. He was a Dane, 
and by his own report of himself had lately come from New York 
to Belgium, on board the steamship “ Circassian,” in pursuit of a 
runaway wife. Until July 7, 1873, he had never mentioned to 
any person whomsoever the story which he now related. But 
though this silence had been kept for a period of nineteen years, 
his reminiscences emerged from this long tunnel of time in a 
singularly fresh and complete condition. In February, 1854, the 
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American vessel, ** Osprey,” sailed from Staten Island, this wit- 
ness being on board in the capacity of steward. In April follow- 
ing, being then some four or five hundred miles off the coast of 
Brazil, the “ Osprey ” picked up a boat, purporting to come from 
the wrecked vessel “ Bella,” containing this defendant and five 
sailors. The defendant was then delirious and physically help- 
less. Witness took charge of him during the remainder of the 
voyage; frequently washed him, and saw upon his body an 
* olive’ mark in the place where this defendant had a * brown” 
mark. The defendant at that time gave his name as “ Rogers.” 
He wore a rosary with a small silver cross. “ Rogers’’ was never 
quite right in his head while on board the “ Osprey,” and witness 
used to intoxicate him with brandy in order to keep him quiet. 
His sole occupations were picking oakum and whittling a stick. 
When this witness came to London, he hunted up defendant with 
much difficulty; but when he found him, he recognized him as 
the rescued * Rogers,” though certainly much changed in body 
since that évent. 

When the “ Osprey” arrived at Melbourne, the mate and all 
the sailors deserted ; the captain also ran away, having first, as 
witness believed, sold the vessel to be cut up. Witness himself, 
with two sailors from the * Bella” and two from the “ Osprey,” 
took the * Bella’s”’ boat, and made off for the gold diggings at 
Ballarat; some ten months afterwards he had parted from the 
* Bella’ men, and had never seen them since. Witness had the 
* Garden of the Soul” on board, and it was much read by Mr. 
“Rogers.” This witness had given to Mr. Whalley, M. P., the 
names of the owners of the ** Osprey,” of the owners of the cargo, 
of the mate and others on board her, and of the stevedore who 
loaded her at New York. It was to follow up the information 
thus imparted that Mr. Whalley made his expedition to the United 
States. But the result of that expedition had been carefully kept 
from the witness, so that he was even ignorant whether or not 
Mr. Whalley had succeeded in bringing over any witnesses. This 
witness had been with the “ Osprey ” at Rio, and saw and knew 
Captain Brown. But it was remarked that he called himself 
steward, while Brown had called him mate; and that he said the 
** Osprey’ belonged at New York, and Brown had said she be- 
longed in New Bedford. 

It was noted that he said that he had fallen in with one Jones 
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at the Ballarat diggings; that Jones had there seen the two men 
from the “ Bella,” and knew the story of the shipwreck ; that 
Jones had been previously called by the defence, but that he had 
not been asked as to his meeting with Luie, or in any way exam- 
ined with a view to corroborating Luie’s story in the particulars 
in which, if the story were true, he should have been able to con- 
firm it. 

Mr. Whalley narrated the little that was called for concerning 
his doings in America. He denied that he had communicated in- 
formation procured by him from witnesses there or elsewhere to 
defendant, and said that he had interested himself so actively in 
behalf of the claimant because he believed that the opposition was 
the result of “a Popish and Jesuitical conspiracy to deprive him 
of his rights.” 

On Monday, October 27, being the one hundred and twenty- 
fourth day of the trial, Dr. Kenealy announced that his evidence 
was all in. 

Mr. Hawkins thereupon proceeded to call several witnesses in 
rebuttal ; and, at last, on November 27, reached the American 
testimony. Mr. Purcell, an English barrister, had been sent over 
to conduct the investigation at New York and elsewhere. He had 
searched the records of the custom-houses, the files of the news- 
papers and the pilots’ books at New York city, also at the neigh- 
boring ports of Newark and Perth Amboy, and he had found no 
trace of the arrival or clearance of any “ Osprey” in 1853 or 
1854. The stevedore named by Luie was dead, but the successor 
to his business was brought over by Mr. Purcell and appeared in 
person, testifying that the firm loaded no ‘ Osprey” in 1853 or 
1854. Another witness, from a New York custom-house barge, 
whose duties were in the harbor, showed that it was impossible 
for the “* Osprey ”’ to have been lying at anchor off Staten Island, 
and to have loaded there at the time named by Luie. Purcell 
had been unable to find the name of Luie on crew lists at times 
when he ought to have been able to find it had Luie’s statements 
been true. He could find no evidence of the existence of any 
person of the name of Luie in New York for some years past. 
Other witnesses testified that they had made careful search, and 
had been able to find no trace of Luie or of persons named by him, 
either in New York or Chicago, though they had pursued the 
investigation carefully in accordance with the statements which 
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he had given in his evidence for the express purpose of directing 
them. Streets named by him did not exist. Strong circumstan- 
tial evidence was adduced to show that Luie’s account of his 
whereabouts within a short time past, since his arrival in Europe, 
were false. It was shown that he was not a passenger in the 
* Circassian ”’ upon the trip when, as he said, she had brought him 
from New York to Europe. In short, nearly every averment that 
he had made which was in its nature capable of contradiction, was 
proved with greater or less certainty to be untrue. 

Something led to the suggestion that the ‘* Osprey ” had been 
changed to the * Helvetia ;”” but this did not help matters much. 
For though an “ Helvetia” was found, Marsh, master, yet none of 
her crew lists showed the name of Luie. 

Altogether there was by the time that Mr. Hawkins ceased to 
produce his rebutting testimony so exceeding little left of Mr. 
Luie’s character or evidence, that the fragments seemed scarcely 
worthy of being gathered up by the defendant’s counsel. But a 
few days later, Mr. Hawkins called two witnesses, who were 
clerks of a firm of insurance brokers. They said they knew Luie ; 
he had called at their office, professing to be Captain Sorenson of 
the ship ** Girda,” then lying at Hayle in Cornwall: and he had 
tried in this character to borrow twenty pounds. But inquiry 
showed that there was no “ Girda”’ at Hayle, and the loan had 
been refused. One of the clerks dogged him to a low coffee- 
house in Whitechapel. He was threatened with prosecution for 
trying to extort money by false pretences, and promised to reim- 
burse the expense which the firm had been put to in inquiring 
about his ship, &c., provided they would let him off. All this 
was quite inconsistent with Luie’s own testimony of his where- 
abouts and employment during the same period. 

Luie then promptly took the stand, swore that every thing these 
witnesses had deposed to was false ; that he had never seen either 
of them before ; and that he had had no dealings with the firm 
from which they came. Wheels within wheels! Here arose 
another case of questionable identity! But the matter was not 
further gone into at this stage in the main case ; Luie was ordered 
to enter into recognizances in the sum of three hundred pounds, 
with two sureties in the sum of one hundred and fifty pounds 


each, to appear when called upon, and in default of such bail was 
committed. 
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On Tuesday, the second day of December, being the one hun- 
dred and thirty-second working day of the trial, Dr. Kenealy 
began his closing speech to the jury. 

Influenced by what unwonted feeling of modesty, timidity, or 
self-distrust, it is impossible to say, he opened his harangue with 
manner so quiet and in tones so low that it was difficult to hear 
him, and the Chief Justice requested him to speak more audibly. 
He appealed with much appearance of fervor to the Supreme 
Being, invoking Him that He would be pleased in this great 
drama to cause the jury to be guided by wisdom, impartiality, and 
justice. For himself, if undue zeal had occasionally impelled him 
beyond the strict limits of moderation, he ventured to hope that 
the jurors, bearing in mind the enormous difficulties under which 
he had labored in the conduct of the case, would charitably grant 
him their indulgence. 

Gold and power, he said, had been freely used in this cause for 
the purpose of supporting the “ most monstrous falsehood that 
had ever been concocted in this country.” The singular and un- 
precedented spectacle had been witnessed of a cabinet minister in 
the witness-box. But that minister [Mr. Childers], summoned only 
to prove something about the gold fever in Australia in 1854, 
had, if not wilfully, yet recklessly and rashly, sworn to what had 
since been shown to be untrue. The prosecution might justly be 
characterized as “* the worst, the wickedest, the blackest, and the 
most profligate prosecution” which had been instituted in this 
country since the old days of the Stuarts. Nor, indeed, if the de- 
fendant should be convicted, was it possible to say when or where 
the series of prosecutions growing out of this one would be likely 
to stop. 

Appealing to a fine old British prejudice, the doctor made an 
energetic assault upon the Catholic priesthood. That odious body 
it was that really instigated this unrelenting prosecution. They 
were the great and unseen power, hidden behind the legal ma- 
chinery, and guiding and maintaining all its elaborate movements. 
Their design was, after securing the conviction of the defendant, 
and so getting him out of their way, to shape to their own pur- 
poses the infant heir of the Tichborne estates — soon to be worth 
fifty thousand pounds per annum They would thus become 
virtual owners of this snug property. A valuable prize, truly, 
and worth an arduous struggle! A juror interrupted to ask if 
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the defendant was not also a Roman Catholic. Yes, replied the 
counsel; but I fear he is a very bad one. 

As for his client, his conduct and appearance argued the genu- 
ineness of his pretensions. He had led a bad life; he had de- 
graded himself in many ways ; he had forgotten much of his early 
education and culture ; indeed, he had not much of either to start 
with: but he was not the low, illiterate, and vulgar brute that the 
butcher-born Arthur Orton was, that bush-ranger, horse-thief, 
and suspected murderer of “ Ballarat Harry.” On the contrary, 
the defendant, though he might be but a ruin, was yet the ruin 
of agentleman. His air and bearing showed it. He could not 
walk down Westminster Hall without manifesting his breeding. 
His smile was of “remarkable grace and sweetness,’’ — at this 
bold assertion an irreverent burst of laughter escaped from some 
of his hearers; but the doctor, with much gravity, said that he 
spoke in all seriousness. The features of the defendant might 
have been observed, too, to have worn during the trial a certain 
expression of pensiveness and melancholy, which had been a trait 
of the young Roger. 

Throughout the whole long and trying affair he had manifested 
the courage, the spirit, and the openness of an honorable and in- 
nocent man. It should be remembered that he had not been im- 
pelled by a guilty conscience to run away from the prosecution, 
though he might easily have done so: he had had ample oppor- 
tunity in his unrestrained freedom. Neither had he, like an 
impostor, fearing detection, been jealous of being seep. On the 
contrary, he had ranged throughout the kingdom, showing himself 
everywhere, seeking public gatherings, courting notice and obser- 
vation. 

The cause had been conducted by the prosecution, as the doc- 
tor argued, upon a theory utterly abhorrent to the English law, 
and indeed to every sound notion of justice. For the criminality 
had been taken for granted ; the evidence for the defence had been 
treated as if it were evidence of the crime. Mr. Hawkins had 
distinctly requested the jury to assume the guilt of the accused. 
** This has never been the law of England,” said the doctor, “ and 
in my opinion it is the law of hell.” 


Chief Justice Cockburn. Really, Dr. Kenealy, we must interpose. This 
is not an expression to use in a Court of Justice. It is taking a great deal 
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upon yourself to say what the law there is! Such language is most im- 
proper and indecorous. 

Dr. Kenealy stood by his words. 

Chief Justice. I say such language is not proper, and it shall not be 
used. It is needless, and must shock some ears if it does not shock 
yours. 


Kenealy expressed the hope that his ears were as fastidious in 
such matters as those of any other person. Then, returning to 
his argument, and refraining from the use of the offensive word, 
he said the conduct of the case by the prosecution had been a 
disgrace to any earthly tribunal, and fit only for the tribunal to 
which he had referred. 

A most unjust burden had been thrown upon the defendant. 
His memory, undermined as it was, had been tested by the 
memories of two hundred witnesses. They came armed with 
diaries, journals, letters, memoranda; and if any of them could 
remember any thing which the defendant could not, or if any of 
them stated any thing in any slight particular differently from his 
statement, then this discrepancy or forgetfulness of his was 
assumed as proof of his falsehood. If he remembered any thing 
correctly, upon the other hand, it was said that he had been informed 
and ** coached” by Bogle, the old servant, or by Miss Braine, 
the governess, or by Carter, or McCann, or by Mr. Onslow, or Mr. 
Whalley. He was impaled on such a dilemma that the things 
which he forgot and the things which he remembered were equally 
made to militate against him. Evidence, which rightly oper- 
ated in his favor, was distorted into evidence of his guilt, in 
gross contravention of the rules of justice and the established doc- 
trine and practice of the law. Yet, indeed, if the defendant had 
been “ coached ” by these people, he would have avoided many 
an error into which he had fallen. The very glaring imperfec- 
tions of his memory were themselves the best proofs of his bona 
fides, and that he had relied upon himself in utter neglect of 
such aid as he might have had from others. Further, it was ob- 
vious that the defendant had not sought to obtain any information 
concerning the life of Roger in Paris, or while quartered with his 
regiment in Ireland. Just such “ coaching” as this would have 
been considered by an impostor to be essential. But Roger, 
relying on himself, had not made such an effort. 

If the defendant’s story of his life of vice and dissipation were 
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true, the jury must be prepared for any act of folly and absurdity 
on his part. Thus must they account for the sudden, unpro- 
voked, and complete cessation of his correspondence with bis 
family and friends at home. This, which the Chief Justice re- 
garded as one of the most formidable difficulties of the defend- 
ant’s case, was treated as the result of a weakened brain and 
disordered fancy. As well, said Dr. Kenealy, might it have been 
argued that Joseph was not Joseph, because he sent no commu- 
nication out of Egypt to his father. 

Speaking of Luie, the doctor said that he had not introduced 
into his opening any mention of him or of the facts to be proved 
by him, but had held him back so long and then had put him on 
the stand so suddenly, and so much to the surprise of every one, 
not for the sake of springing any trap upon his opponents, but 
because the witness had dropped upon the defence like a man 
from the clouds. . They had never heard of him, never sought for 
him, never received any intimation of the existence of such a man, 
until he had unexpectedly presented himself to them in the mid- 
dle of the summer. Then the counsel had not thought it proper 
to summon him to tell his story until they had time to investigate 
its truth. Hence they withheld him while Mr. Whalley was 
hastily despatched to the United States to make an investigation 
and to seek corroboration of Luie’s tale. Whatever the govern- 
ment might set up concerning his general morality, whatever 
they might prove about him in the way of specific sins which he 
had committed, even should they show him to be a murderer, the 
doctor would yet ask the jury to believe that what he said about 
the “ Osprey” and the defendant in 1854 was true. He had 
come forward voluntarily, at the instigation of no person con- 
nected with defendant’s case, simply to tell what he knew in the 
matter. 

After abusing poor Mr. Gosford outrageously, charging him 
with felony, and being roundly contradicted and rebuked by the 
Chief Justice, Kenealy, continuing still in the same strain, referred 
to the large sums of money which had been paid to some of the 
witnesses called by the Crown, as had been elicited in his cross- 
examination. Mrs. Hayley was to have one thousand dollars ; 
Mr. Gibbes was to have six hundred pounds. Of such great hire 
had the chief laborers been thought worthy! What sums would 
not persons, who paid such bounties to bring their own witnesses, 
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unquestionably be willing, e converso, to pay to persons who 
might be witnesses for the defence, in order to keep them out of 
the way! Whereupon the Chief Justice said: ‘ This is really 
beyond all limits of propriety and decency, — charging persons 
with these things without a tittle of evidence, making accusations 
by wholesale against every one! You suppose everybody to be 
mixed up in some hideous system of corruption and iniquity... . 
There is not the slightest foundation for such black imputations.” 
To preserve something like continuity in the brief abstract of 
the proceedings, it is necessary here to interrupt the sketch of 
Dr. Kenealy’s argument in order to dispose finally of the Luie 
episode. On Friday, December 5, he was brought into Court, 
and a sort of trial within a trial was had. Eight officials from 
Chatham Convict Prison identified Luie as one Lungren, received 
into that place in 1868, under sentence of seven years penal ser- 
vitude, and liberated on a ticket-of-leave, March 25, 1873. Others 
identified him with Lungren, a Swede, who was sentenced in 
1862 at Bristol to three years of penal servitude for the theft of 
a bill of exchange for £242; and again he appeared to have been 
sentenced at Cardiff in 1867, for obtaining £20 under false pre- 
tences. He was identified as a clerk in the employ of merchants 
at Bristol, from 1859 to 1861; when he was sent to gaol in a civil 
suit, and afterward to prison on a criminal charge. A great many 
witnesses testified to his having extorted or tried to extort money 
by falsely pretending to be a sea-captain in the manner already 
narrated. 
A policeman from Bristol said the man Luie or Lungren had 
a wife and child living there, though not under the name of Lun- 
gren; the woman had taken the name of another man, Hawkins. 
[Much laughter at the expense of the counsel for the Crown.] 


Mr. Hawkins. What was her maiden name? 
Witness. Miss Sarah Cockburn. 


[Renewed laughter; this time at the expense of the Chief 
Justice. ] 

But the witness explained that the name was spelled differ- 
ently,— Colborne; both Cockburn and Colborne being in Eng- 
land pronounced Coburn. Whereupon the Chief Justice 
triumphed over Mr. Hawkins. But that gentleman promptly 
retaliated that his namesake in Bristol also spelled his name 
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differently — with a g—Hawkings. So everybody laughed 
merrily at this little pleasantry, as if all the crimes and the ar- 
guments, and the great weariness of the interminable case, were 
not resting upon their overweighted spirits. Then the wife, with 
the amusing alias, was called, and identified Luie as her husband, 
whom she had not seen since 1865. ‘ Did you recognize him at 
once?” said the Chief Justice. ‘ Rayther, sir,” responded the 
damsel, with a suddenness and emphasis which again set the 
auditory into roars of laughter. 

But this Luie investigation was far from being marked through- 
out with such good feeling and jollity. Dr. Kenealy gallantly 
stood by the witness in this hour of his trouble, and cross-exam- 
ined the hostile witnesses with all his usual keenness, not to say 
offensiveness of manner, and with more than his usual prolixity. 
The task must have severely taxed his temper, for he could not 
extract much that was satisfactory from them. Especially must 
it have been provoking to be unable to break down the testimony 
of some who testified that Luie or Lungren had been at Hull, in 
the employ of a firm there, from the spring of 1854 till the middle 
of 1855; thus covering just the very time when Dr. Kenealy 
wanted this same person to be sailing from near Rio to Melbourne, 
in the “ Osprey,” washing Mr. Tichborne, and giving him brandy 
to keep him stupidly drunk and quiet. So the fuel of his wrath 
was well prepared to blaze up, and it was not long before the 
match was applied, and a grand conflagration ensued. Dr. Ke- 
nealy was cross-examining a witness, reiterating questions which 
seemed to be idle and unimportant, and harassing him to no good 
purpose. The Chief Justice expostulated upon so needless a 
waste of time. But Dr. Kenealy said the question was for the 
jury; he must convince them. Then Justices Lush and Mellor, 
and many of the jurors, thus indirectly appealed to, intimated 
that they fully agreed with his Lordship. The discussion began 
to wax warm, and Kenealy finally so far forgot himself as to say 
to the Chief Justice : — 


Your Lordship is perpetually insulting me from the bench; I don’t know 
why. 

Chief Justice. Don’t, sir, use that language to me; for I will not bear it. 

Dr. Kenealy. I consider that what you have said, my Lord, taking all 
things into account on this and other occasions, justifies the use of my lan- 
guage. 
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Justice Lush. I think we should put an end to such a waste of time. . . . 
It is obvious that much time is unnecessarily and uselessly occupied with 
these questions. 

Justice Mellor. 1 am of the same opinion. I must say that I regretted 
to hear you say what you have just said to the Lord Chief Justice. It is 
the first time I have ever heard that a judge was not at liberty to interpose 
an observation when questions are reiterated so uselessly. The judges 
have a duty to perform, and are bound to discharge it. 

The Lord Chief Justice. . . . It is the duty of the judges to interpose 
and protect the public against the waste of the public time, and it is not 
consistent with decency for counsel to tell a judge that he insults him when 
he makes such an observation. 

Dr. Kenealy. My Lord, I must exercise my own discretion. 

The Lord Chief Justice. But, sir, it is not discreet nor decent to make 
such an observation to a judge. 

Dr. Kenealy. My Lord, you have addressed me in similar terms, and 
my opinion is not altered. 

The Lord Chief Justice. Seventeen years I have sat upon the bench, 
and I have never had an unpleasant word with counsel. 

[The reporters say that this remark was received with a murmur of 
assent from the barristers sitting in the court-room. } 

Dr. Kenealy. My Lord, I have done all I could to avoid it. 

Mr, Justice Lush. I cannot help adding that when I first heard your 
expression I was very much astonished that any gentleman of the bar 
should have so conducted himself. But I think the offence is aggravated 
when it is committed by a queen’s counsel, who owes a special duty of 
proper respect to the Court. 

Dr, Kenealy. Your Lordship has more than once reminded me of that. 

Mr. Justice Lush. I think it is an aggravation of the offence when it is 
committed by a person in that position. 

Dr. Kenealy. 1 have borne what no other counsel has had to bear. 

The Lord Chief Justice. Because, sir, you have brought it upon yourself 
by your own conduct. 

Mr. Justice Mellor. If this kind of conduct should be repeated in any 
other trials the administration of justice would be seriously impeded. . . . 
The good relations between the bench and the bar cannot continue to sub- 
sist if a judge is to be treated in the way in which you have treated not 
only the Lord Chief Justice, but every other member of the Court. 

Dr. Kenealy. I have been treated as no other counsel has ever been 
treated in Westminster Hall. 

The Lord Chief Justice. Because, sir, you have brought it on yourself. 
Counsel cannot be allowed to violate all the ordinary rules of the adminis- 
tration of justice, and outrage all the rules of propriety without calling 
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down upon himself the censure of the bench. The judges are bound by 
the duty they owe to the administration of justice to censure conduct of 
that description. 

Dr. Kenealy. I would not complain, had the censure been conveyed in 
different terms, but your Lordship has used to me the most bitterly offen- 
sive language that could have been selected. 

The judges gave to this assertion an indignant contradiction. 

Dr. Kenealy declared that he could not alter his opinion. 

The Lord Chief Justice said he was sorry for it, and desired him to 
proceed. 


Dr. Kenealy, however, sat down without pursuing his cross-examination 
any further. 


But all this miserable discord and wrangling did no manner of 
good to the defendant. The fight was one in which there was 
no chance for him to win a victory. In addition to being in the 
wrong, the odds against Dr. Kenealy were altogether too great. 
He could hardly have prevailed had he been in the right. Every 
man’s hand had been against him, and he had been obliged to 
use his hand against every man. Against the Crown counsel, 
against the fierce old Chief Justice and the two associate judges, 
against the jurors, against the witnesses; even against the bar- 
risters who sat idly by and listened, and though taking no part 
in the proceedings yet managed occasionally to make their senti- 
ments perceptible, in an indefinite but unmistakable manner. No 
wonder that he did not prevail. The end of the matter was, that 
the Chief Justice said that neither he nor his comrades on the 
bench felt the slightest hesitation as to the course which they 
should pursue. The Solicitor for the Treasury should be bound 
over to prosecute Luie for perjury. Luie himself was committed 
for contempt of court, in that he had been guilty of perjury be- 
fore it. A few days later he was brought up at Bow Street, and 
sent to Pentonville to undergo the remainder of his sentence. 
Such was, for the time, the untoward end of the most important 
witness introduced by the defence. 

Upon his examination for perjury, which was soon after begun, 
Luie made some most startling assertions. He said that he had 
been deliberately assured by the friends and supporters of the de- 
fendant that the pilot and others from the “ Osprey ”’ had been 
found, and would confirm his narrative ; that there was a well- 
formed conspiracy in this matter, by the stipulations of which, if 
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the defendant should ever acquire the Tichborne estates, he was 
pledged to divide them with those who had been most zealous 
and useful in his behalf. Among these Mr. Whalley rose pre- 
eminent, and was to have the lion’s share of the noble spoil. 

This witness also said that he himself, in addition to being 
deceived by these men, had been most sedulously schooled by 
them in his part. They had trained him -in his testimony with 
extreme and anxious care, and it was because he had learned his 
lesson with indifferent aptitude, so that they had not dared to 
trust him earlier, that he had not been put sooner upon the stand. 
The excuse that he had been withheld in order to give Mr. 
Whalley time to go to the United States, and to establish his 
veracity and trustworthiness, was, by his account, all a falsehood. 

It was noted that though Mr. Whalley had professedly gone to 
America in search of confirmatory evidence to sustain this wit- 
ness, and though Dr. Kenealy said he would not put the witness 
on the stand or even mention his existence till Mr. Whalley had 
returned and reported, yet not one tittle of corroborating evidence 
secured by Mr. Whalley had ever been produced. 

Much natural curiosity was felt, after the publication of these 
transactions, which at first had been kept in some measure pri- 
vate, to see how Dr. Kenealy would comport himself in so em- 
barrassing a quandary. He approached it deliberately and in due 
course, after arguing for a day or two upon the testimony con- 
cerning the ‘ Osprey.”” Then he met it in the only sensible way 
in which he could meet it; for, after all the surmises as to his 
probable coxduct, there was really but one course which he 
could adopt. He acknowledged that he had been deceived; he 
gave up his witness; he frankly said that he could not do other- 
wise, nor did he wish to try to do otherwise. But he did seek 
most earnestly to clear the defence of any connection with the 
abominable fraud. He declared solemnly that he himself had be- 
lieved Luie to be an honest witness until the recent testimony had 
clearly proved the contrary. The extraordinary skill and daring 
of the wretched fellow had imposed upon the counsel as it had 
upon others. Still the fraud was all of Luie’s own private and 
independent concoction. He it was who, alone and unaided, had 
conceived it and had carried it out totally without the instigation 
or privity of any person connected with the defence. Indeed, 
no true and intelligent friend of the defendant would have borne 
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any part in such melancholy folly. It was even more likely to 
have been a keen subterfuge of the other side to throw a burden 
of shame and discredit upon the defence. For the witness had 
done, he feared, a material and irreparable injury to the defend- 
ant in exciting against him a suspicion which, though wholly 
unjust, it might be impossible to remove from some minds. 
But it is not so easy to wash one’s hands of pitch. Dr. Ke- 
nealy’s own fingers might be as clean as he declared them to be, 
but the vestiges of defilement were not so readily to be removed 
from the Claimant. To him the fraud seemed to stick fast. Some 
one asked the doctor how he accounted for the fact that, if Luie 
was an impostor, he had been so readily recognized and remem- 
bered by the defendant. Luie had said that when he first came 
into the presence of the defendant, that person had known him 
and had greeted him in Spanish, saying, “ Como esta, Luie?” 
This was, therefore, a hard question, but the doctor had ready not 
one answering suggestion only, but two, whereof the doubters 
might take their choice. In the first place, the defendant, while on 
board the “ Osprey,” never fairly recovered his clear intelligence, 
and he might easily be deceived, or fall into involuntary error 
concerning circumstances which then occurred. Moreover, Luie 
might resemble the man who really had taken charge of his client 
on the * Osprey,” and whom his client had thought bore the 
similar name of Louis. Next, the jury should remember that the 
only proof they had of the recognition was Luie’s own statement 
of the fact. But Luie’s statements were now admitted to be 
worthless ; wherefore he should request the jury to disregard the 
allegation of recognition as very probably being as false as were 
the other statements coming from the same source. But the doc- 
tor was also obliged by the Court to call to mind that Luie’s affi- 
davit had been sworn to in the presence of the defendant; also 
that his statement had been taken so long ago as July 7, and must 
have been carefully considered by those chiefly concerned there- 
with in the long intervening period. A juror suggested that the 
meeting between the defendant and Luie had taken place in the 
presence of Mr. Whalley. If there had then been no recognition, 
what was to become of the remnants of that poor gentleman’s 
good name? Altogether this matter left a very bad odor be- 
hind it. Nor is it surprising that, after an altercation with the 
judges, in which they said that his conduct respecting Mr. 
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Whalley’s testimony had been very peculiar, poor Dr. Kenealy, in 
despair, declared that he was “ prepared for any amount of gulli- 
bility and folly in a man whose mind was constituted like that of 
the defendant.” Nor was he surprised that one of his farmer 
friends had named a donkey “ Tichborne.” Really the name 
was not inappropriate. At this announcement, the defendant 
seemed to think that his counsel had at last carried things rather 
too far ; he spoke to the doctor and appeared to expostulate indig- 
nantly. 

But Luie even yet could no more be exorcised than could the 
ghost of Banquo. He confronted the miserable Kenealy at every 
turn, and at every turn he exacted a fresh sacrifice. A merciless 
juror was so unkind as to remember that ‘* Captain” Brown, who 
had so circumstantially narrated the story of Roger and the three 
captains, all arriving together, so gloriously drunk, on board the 
“ Bella” at Rio, who had also sworn that an ‘* Osprey ” had been 
lying in that port, et permulta alia, had recognized Luie as the mate 
of that vessel. Luie also had recognized the * captain.” 

Yet Dr. Kenealy had the audacity to declare that he regarded 
the prompt explosion of Luie’s false narrative as, upon the 
whole, reassuring. It had not been able to stand any examination 
at all. It had been shattered to fragments almost as soon as it 
was set up. This showed the inevitable fate of false testimony in 
this cause. But the remainder of the points in the case for the 
defendant had been before the public for years, and none of them 
had been impeached and destroyed. By a fair inference and 
comparison, then, all these other averments must be regarded 
as corroborated. If they had not been true, they would in many 
months and years have assuredly met the destruction which over- 
took Luie’s story in a few short weeks. Ingenious if not con- 
vincing ! 

It is impossible not to be a little surprised after all these devel- 
opments, to find a favorite motto of Dr. Kenealy to be falsus in 
uno falsus in omnibus. He even had the hardihood to introduce 
this common proverb as a doctrine of the law. The Chief Justice, 
however, declined to recognize it as entitled to such an honor. 
But whenever the learned counsel could raise a suspicion of 
possible inaccuracy, no matter how slight, on the part of a wit- 
ness for the Crown, he forthwith fell back upon this grand and 
fundamental principle of the law of falsehood, if not of the com- 
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mon law, and demanded that the erring deponent should be 
regarded as altogether unworthy of credit. ‘Does the rule 
apply to Captain Brown?” irreverently queried a juror one day. 
Kenealy parried the innuendo, but did not abandon his pet 
dogma. 

In treating of the mental weakness of the defendant, upon 
which, as has been seen, he had so freely dilated in his opening 
address, Dr. Kenealy ransacked history for instances of persons 
whose minds had worked unevenly, showing strength on some 
occasions and extreme weakness on others. Persons who had 
led wild and irregular lives were apt to impair their intellectual 
powers. The sorrows and misfortunes of Roger’s early career 
had made him so far eccentric that he was not to be judged by 
ordinary rules. Mr. Justice Lush interrupted to point out that 
this was not an argument to prove that this defendant was Roger, 
but that resting on the assumption that he was Roger, the learned 
counsel was seeking only to explain and account for the extraor- 
dinary character of much of his testimony. Dr. Kenealy admit- 
ted this, and said that he could make no argument save upon the 
basis that his client was Roger; that the crime charged against 
him was, substantially, that he was not Roger, though he had 
said that he was; that by the rules of law he was entitled to the 
presumption of innocence until he should be proved to be guilty. 
Mr. Justice Lush appeared to think that there should be no pre- 
sumption in either way. But the Chief Justice, for once, inclined 
to take Dr. Kenealy’s view. He added, however, that there was 
certainly a distinction between eccentricity and mendacity ; nor 
could he see that to say that a man was eccentric was to furnish 
a sufficient excuse and explanation for his giving false answers 
under oath as to the most simple matters of fact, such, for ex- 
ample, as the place of his birth, education, &e. 

Where the genuine Arthur Orton was, Dr. Kenealy did not 
pretend to know. He suggested that, not improbably, he was 
dead, and that Charles Orton’s knowledge of this fact was the 
reason why that person had not been put upon the stand by 
the prosecution. Neither had the prosecution ventured to call 
Arthur Orton’s sisters, fearing that the lack of any family resem- 
blance between them and the defendant would be remarked by 
the jury. “But why did you not call them yourself?” cried a 
juror ; and the Lord Chief Justice also expressed his own surprise 
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that the counsel for the defence had neglected this step. Dr. 
Kenealy, in the absence of a sound explanation, fell back upon 
his abundant armory of dark insinuations. “Oh, gentlemen!” 
he exclaimed, ‘‘am I to shut my eyes to the fact that any amount 
of gold is ready in this case, whenever witnesses are wanting ?” 
Mr. Justice Lush rebuked him for casting such imputations. 
“ After the experience of the last ten days,” he said, ‘I listen 
to such aspersions with astonishment. We know nothing to 
justify such charges against the public prosecutors, but we do 
know what kind of witnesses have been brought here on the 
part of the defendant.” 

The truth was, with regard to these persons, that both counsel 
seem to have been equally afraid of them. Charles Orton had 
been upon both sides of the question since the first case had 
been instituted. He had first made an affidavit that the Claimant 
was not his brother; he had then asserted that he had changed 
his mind, that he had been under a mistake when he gave his 
affidavit, and that this defendant was his brother. Neither bar- 
rister cared to meddle with such a two-edged knife as this. 
As for the sisters, at the trial of the civil suit they had been 
present in the court-room, and had been asked to stand up and 
allow the Claimant to look at them. They had done so, and he 
had then sworn that he saw them for the first time. At that 
time, certainly, they were understood very plainly to be upon 
the side of the plaintiff in that cause, the defendant in this. 
This furnished reason enough why Mr. Hawkins should not now 
have called them ; but it does not seem to have been satisfactorily 
explained why Dr. Kenealy refrained from doing so, unless they 
also, like their brother Charles, had changed their minds. 

The size of the defendant had already served Dr. Kenealy as 
a foundation for charging him with mental dulness. He now 
put it to another use. It often happened that men who, like 
Roger, — as the doctor sketched that unfortunate gentleman, 
—had given way to mighty passions, and had indulged in the 
wildest excesses, and in the extremities of folly, developed to 
an enormous size. In proof and illustration of this assertion, the 
jury might contrast the statue of Charles Fox, which they could 
see in Bloomsbury Square, with the figure of his client; and 
history told the same of Mirabeau, Danton, Daniel O’Connell. 
The Chief Justice again made the cause of the fat man his own, 
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and adduced instances of very lean men who had led lives of sin 
and dissipation. 

Speaking to the personal appearance of his client, Dr. Kenealy © 
dwelt upon his “aristocratic” hands and feet, so unlike the 
broad splay-feet and huge, ungainly hands which were attributed 
to Orton. Fifty-one witnesses had said that Orton’s hands were 
large and clumsy; defendant’s were singularly small, and his 
fingers were delicate and tapering. Seventy-eight persons had 
described his feet by the most various and uncomplimentary 
epithets. Nineteen out of twenty-seven of his witnesses had 
stated that Arthur Orton’s ears were pierced for rings, whereas 
the defendant’s were not. His client had not dyed his hair: the 
jury saw its natural color, —it was of a rich, dark-brown shade, 
such as Sir Roger’s had been described. Of sixty-six witnesses 
called, by the defence, concerning the color of Orton’s hair, 
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Of all these descriptions, not one could be forced to apply to 
the defendant’s dark locks. Ninety-six witnesses had said that 
Orton was a “big large man,”’ which defendant was not. He 
was a “stout fleshy man;” but that was widely different. 
Others had said that Orton was a man of large build, with big 
limbs, large-boned, burly, hulking, broad-set, &c., &c. Defend- 
ant was describable by none of these adjectives. He was a small- 
boned man, though now overladen with superfluous flesh. Many 
had said that Orton was coarse and vulgar in features, stupid and 
sullen in expression. The doctor appealed to his auditors to say 
that the defendant was far from being correctly described by 
these terms. On the contrary, his expression was almost painfully 
pensive and melancholy, such as Roger Tichborne’s had been 
described to be. He was, moreover, particularly neat in his 
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dress and precise in all his habits. The defendant’s witnesses 
had given such vague descriptions of Roger, as might easily be 
fitted to a very great number of people. Nay, for the matter of 
that, these descriptions, for the most part, really did tally with 
the appearance of the defendant, if reasonable allowance were 
made for the changes naturally produced by lapse of time and 
increase of size. What the prosecution called the “ nervous 
twitching ” of the defendant’s eyebrows was really nothing else 
than the habit of raising the eyebrow which Roger had when he 
became animated in conversation. As for the tattoo marks, only 
some eighteen witnesses had sworn to their existence; whereas 
the defendant had produced not less than thirty-five, all of whom 
had given excellent reasons for knowing the truth in the matter, 
and all of whom had denied the presence of any such marks. If 
there ever had been any such appearance, it must have been pro- 
duced by some expedient of temporary effect, such as painting or 
the like, of which all traces had quickly been removed. 

Coming finally to the matter of the seduction of Lady Rad- 
cliffe, Dr. Kenealy expressed his deep regret that it had been 
introduced into the case at all. It did not belong there; it had 
nothing to do with the main issue, which was simply the identity 
of the defendant. It had been dragged in by the prosecution, 
because the rest of their case was so weak that they wanted to 
sustain it by the general feeling of sympathy which could be 
safely anticipated on behalf of the traduced lady. It was a tonic 
administered to strengthen a feeble cause. It was true that 
the Chief Justice had called it a crucial test, and had said that 
the prosecution would have been blameworthy had they omitted 
to present it; but the doctor differed from his Say, and 
ventured to declare it to be wholly extraneous. 

On the subject of her own seduction, he did not regard Lady 
Radcliffe as a credible witness. The first question put to the 
Claimant by her at their meeting, after his return to England, 
and the publication of his pretensions, had been: ‘“* When did 
we last meet?” This, said the doctor, is corroboration of the 
tale of seduction; by this query she sought to “disarm” the 
defendant, and to prevail upon him not to disclose her shame! 
But at this point the judges interposed, to express their adherence 
to a contrary inference. The question was the most natural one 
which cou'd have occurred to the lady, seeking to test the de- 
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fendant’s genuineness by trying his memory; and was also a 
question such as it was scarcely conceivable that a woman, guilty 
as she was said to have been, should have voluntarily put, 
especially in the presence of her own husband. Moreover, the 
defendant would naturally have sought to answer in such a man- 
ner as to show her his recollection of the occasion, without at 
the same time uttering any thing to compromise her. 

The defendant had told Sir John Coleridge that he could not 
remember whether he was deeply affected by the breaking of his 
engagement, nor what was said between him and his cousin 
about it. 

Dr. Kenealy having read to the jury this part of his client’s 
testimony, proceeded to comment upon it in his customary vein. 
His answers were not true; they were evasive, confused, fencing 
answers. But then the Claimant was nota truthful man; Roger 
Tichborne was a very bad and corrupted man and might well 
have replied in precisely this manner. How absurd were many 
of his failures, or rather his refusals, to remember! He must 
have remembered ; but he would not acknowledge that he did. 
He was generously reluctant to tell the story of his cousin’s 
shame! But, interposed the Chief Justice, the first questions 
had reference not to the alleged seduction, but only to the break- 
ing of the engagement; surely they might have been truly 
answered without compromising Miss Doughty’s reputation. 
“ Ay, indeed,” continued Dr. Kenealy, “those questions might 
have been honestly replied to; but the plaintiff knew what was 
coming; he knew what they were leading to, and he entered 
upon his course of reluctance and refusal at once. He would not 
tell the truth if he could help it. Hence he had so often set the 
date of the event wrong. He had put it in April, in July, or 
August; in the autumn; from some of his statements calculations 
would surely throw it into June. He had said that Sir Edward 
broke off the engagement about the first of July, and again had 
said that this event occurred perhaps a week or ten days earlier. 
This would make it about June 22. The prosecution had them- 
selves shown that he was at Tichborne, on leave of absence, in 
that part of June. 

Dr. Kenealy next came to the question put to the Claimant as 
to whether he had made no inquiries as to the condition of his 
cousin before he left the country and to his extraordinary reply, — 
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that he had made no “direct inquiries, but had no doubt that he 
must have spoken of it to Gosford. “Gentlemen,” cried the 
barrister, *‘let us hope for the honor of human nature that he 
would not have been so entirely infamous as to leave the country 
without making inquiries about the matter.” 


Lord Chief Justice. It has always struck me that he was in this dilemma, 
that either he did make inquiries about it, or he did not. If he did not, 
then heavy infamy would attach to him, as you have said. If he did, and 
if he was told, as he would be, that there was not the slightest appearance 
of any thing of the kind, — then why did he not ask to have that packet 
given up to him ?—~and why did he leave it in Gosford’s hands with the 
chance of its turning up at any time to destroy the reputation of his 
cousin ? 

Dr. Kenealy. My Lord, that is a difficult question for me to answer! — 


And I cannot answer it. I cannot answer for the thousand things this man 
has done and said. 


It was not necessary, the doctor said, to suggest that there was 
any deliberate and designed seduction. Indeed it may not have 
been a seduction at all; all he said was that his client thought it 
was a seduction. It may have been a casual impulse of passion 
between two young persons engaged to be married. It was not 
necessary to fix the time and place. A witness had seen them go 
into the grotto alone together. 


Chief Justice (interrupting). The defendant swore it was at Cheriton 
Mill. 

Dr. Kenealy. That meant the grotto. 

Chief Justice. The grotto! 

Dr. Kenealy. Certainly. 

Chief Justice. I have seen the place. 

Dr. Kenealy. And so have I. 

Chief Justice. Having seen it, I ask you whether you think the act could 
possibly have happened there. 

Dr. Kenealy. I did not see it in 1852. 

Chief Justice. But you have seen it in 1873? 

Dr. Kenealy. We have seen it only in the winter, not in the summer. 

Chief Justice. But we can judge what it would be in the summer. 

Dr. Kenealy. The trees were perhaps thicker in 1852. 

Chief Justice. They would probably be thicker now than they were then. 
When I saw the place, I must say, I was never more astonished in my life, 
after having seen the photograph which was exhibited to us. 
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Mr. Justice Lush. 1 also have seen it, and I never supposed a photo- 
graph would have so disguised a place. There is a public footway along- 
side the path called the grotto, which is higher than the grotto, so as to 
overlook it. 


[The grotto seems to have been nothing else than a path, about 
a hundred feet long, shadowed by trees, having this public way 
upon one side and a public towing-path upon the other.] 


Lord Chief Justice. 1 must add that it reflects the greatest discredit on 
the man who concocted that photograph. 


[The picture had been taken by the direction of Mr. Guildford 
Onslow, M. P., a gentleman who had bet six hundred pounds 
on the Claimant’s identity with Roger Tichborne, and had since 
figured as one of the most prominent and least respected among 
his supporters. As the Chief Justice said, it represented the 
grotto to be a perfect spelunca or cave, a most retired and private 
spot, which, as has been seen, was grossly incorrect. ] 

Dr. Kenealy despairvingly exclaimed that he did not care where or when it 
happened. 

A Juror. Supposing it happened, how would it be known ? 

Chief Justice. Supposing that it happened in the grotto, it would have 
been very well known. 

Dr. Kenealy. I repeat that I fix it neither in time nor place. 

Chief Justice. Then what is to become of Lady Radcliffe if her accuser 
is to be fixed to neither time nor place ? 

Dr. Kenealy. She swore she never walked or rode with Roger outside 
the Park. But I have called witnesses who had seen her do so, and who 
destroy her testimony as to that. 

Chief Justice. Do you suggest then that because a young lady walks with 
her cousin a little outside of her father’s park, therefore we are to suppose 
any truth in the story of her seduction ? 

Dr. Kenealy. Surely that question cannot be put to me seriously ? 

Chief Justice. Why, your argument is this: “ Your client, you say, is to 
be bound to no circumstances of time or place. Then you are asked how 
Lady Radcliffe can make out a defence unless her accuser is fixed to time 
and place; and you answer that she has sworn that she never walked alone 
with her cousin, and that you have proved that she did.” 

Dr. Kenealy. It does not follow because she did that, that seduction 
occurred, But I say that if it be true that she walked out alone with 
Roger, then she is not the witness of truth, and she is not to be believed 
when she denies the seduction. 
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Chief Justice. He swore it was at Cheriton Mills. 

Dr. Kenealy. \f Lady Radcliffe is not a credible witness, then there is 
only oath against oath. “ False in one, false in all.” 

Chief Justice. If a single departure from truth destroys the credibility of 
a witness, how are we to accept the statements of a man, to whom you your- 
self, his counsel, impute utter recklessness as to truth? 

Dr. Kenealy. No doubt there was a great deal of untruthfulness. But I 
say the greater part of his evidence is true. As to this matter, if neither he 
nor Lady Radcliffe is worthy of credit, then nothing is proved, and a verdict 
cannot be fuund against him. I am satisfied if there is a doubt; it saves the 
defendant. But no servant from Tichborne was called to prove that the 
cousins were never together, or that no suspicious circumstances occurred. 

Chief Justice. There was no need to do so, when you never suggested 
that any thing occurred in the house. 

Dr. Kenealy. 1 don’t know where it was. 

Chief Justice. Well, but there sits your client beneath you who must 
know. He must know where it was. He has sworn that it was at the mill 
at Cheriton. If it was not there, but elsewhere, then when Lady Radcliffe 
was in the box there sat the man who could have instructed you as to the 
proper time and place to ask her about. — 

Dr. Kenealy. Quite true, yet there is the man who never told me one 
word as to the most important part of his conversation with Gibbes. 

Chief Justice. But if you intended to suggest that Cheriton Mills was 
not the place, then you should have asked him for the necessary instructions 
about it. 

Dr. Kenealy. 1 do not feel myself at liberty to tell your Lordships pub- 
licly what I might say privately as to what I know. 


Two or three hundred people had sworn in defendant’s behalf 
on the question of identity. They could not all be perjured ; was 
it possible that they could all be mistaken ? Such numbers must 
force belief. 

As for that solitary scandalous witness, the discarded corner- 
stone, the incarcerated Luie, he had deceived the defendant as he 
had deceived thousands. The defendant was in such a condition 
when he was rescued that he remembered nothing accurately, and 
the minute narrative of this impostor, tallying in so many respects 
with what the defendant did happen to be able to recall, had 
completely deluded him. 

Lady Radcliffe he had proved to be his cousin. Yet what a 
cousin was she, who had left him to lie in gaol! She had had 
a sweet revenge, no doubt. But was she a woman for whom a 
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spurious sympathy should be invoked and aroused? On the other 
hand, there was his mother, Lady Tichborne: she had died, and 
in her death her son’s case had met with an irreparable loss. 
Three other most important witnesses had also unkindly fled 
beyond the reach of earthly subpeenas, leaving only their memo- 
ries to be vilified by the counsel for the prosecution. One of these 
was Hopkins the Tichborne family attorney ; two others were old 
military servants of Roger. They were a great loss, but the loss 
of the Dowager was more hopelessly irreparable. Her maternal 
instinct furnished a trustworthy, an unerring guide. In the 
name of that dead mother, as well as in the name of justice, he 
demanded an acquittal for Roger Tichborne. 

He sat down, and the reporter says that there was “some 
applause at the back of the court.” 

The closing speech of Mr. Hawkins would convey to the reader 
no material facts or reflections which have not been already sug- 
gested, or which will not be contained in the charge of the Chief 
Justice, for which reason not even an abstract of it need be 
given. Repetition would be an unpardonable sin in the story of 
so long a cause. 

On January 29, 1874, being the one hundred and sixty-ninth 
day of the trial, Lord Chief Justice Cockburn began his charge 
to the jury. The case had been a painful one, he said, not only 
by reason of the many issues involved, but also by reason of the 
course which had been pursued in the conduct of the defence. 
It bore hardly upon a judge to be compelled, as had occurred in 
this trial, constantly to overrule and interrupt the counsel upon 
one side of the cause, because a judge so situated cannot but be 
conscious that by-standers may conceive him to have some bias 
or prejudice against that party in the litigation. 

But an additional and unwonted annoyance had been imposed 
in these proceedings by the necessity, which the Court had fre- 
quently been under, of interfering with the address of the learned 
counsel in order to correct misstatements and misrepresentations. 
When witnesses are misrepresented, evidence misstated, facts 
perverted, — and all this not for the purpose of proper argument, 
but in order to lay a foundation for foul imputations and unjust 
charges against parties and witnesses,— when one unceasing 
torrent of invective and foul slander is sent forth to blacken the 
character of men whose reputations have been heretofore without 
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reproach, then it is impossible for judges to remain silent. Nor 
can they, especially in a case of this nature, await their closing 
charge to the jury to set such matters right, for long ere that time 
injury equally irreparable and unjust may have been perpetrated. 
Therefore it was that the judges in this cause had felt it to be their 
duty to interpose and check the flood of unlimited and undis- 
guised abuse in which the learned counsel for the defendant had 
seen fit to indulge. 

As a rule, if in the fervor of argument a counsel overstepped 
due bounds, — and for the honor of the bar of England it should 
be said that even this was of rare occurrence, — a word, nay a 
hint, from a judge was always sufficient to recall him within 
proper and legitimate limits. But not so had the remonstrances 
which had come from the bench in this cause been taken. 
On the contrary, they had been met with contumely and dis- 
respect, with insult, with covert allusions to Scroggs and Jeffreys, 
— judges of infamous repute, —as if indeed in days when such 
a spirit as theirs animated the administration of justice, the 
learned counsel would not have been quickly laid by the heels 
and put aside. It was intimated that we were interfering with 
the liberties and privileges of the bar. But for himself and his 
colleagues, the Chief Justice indignantly repudiated the charge, 
expressing the utmost regard for those liberties and privileges. 
The interference had been only to stay the license of unscrupu- 
lous abuse, to correct misstatement and misrepresentation, and to 
restrain slander. The right to use such weapons under cover of 
argument had never before been claimed by the bar as among its 
liberties and privileges. 

Here the living and the dead had been equally aspersed. 
Never in the history of jurisprudence had there been a cause in 
which imputation and invective had been so freely used. Every 
person concerned in a prosecution instituted by her Majesty’s 
Government, conducted on behalf of the Crown, from the highest 
to the lowest, had been charged with being engaged in a foul 
conspiracy. The authorities of Stonyhurst are accused, upon no 
kind of ground at all, of designedly corrupting the minds of their 
students, and covert hints are given at abominations only half 
revealed, but from which one recoils shuddering. 

The dead had been served in the same way. Lady Doughty 
has been charged with hypocrisy, on the allegation that in spite 
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of the fact that she had learned that Roger Tichborne had taken 
her daughter’s honor, she had nevertheless shown him to the door 
with bland smiles and honeyed words. Captain Birkett, who 
perished with his ship, the “ Bella,” is now averred to have 
scuttled her for the sake of insurance, having first taken measures 
which he thought would secure his own safe escape from the 
sinking vessel. Who could conceive it possible that such vile and 
slanderous assertions could be uttered in a court of justice ? 
Long ago the Chief Justice himself had illustrated the distinction 
between that which is allowed and that which is forbidden in 
advocacy — between the fas and the nefas of advocacy — by the 
comparison of the sword of the warrior and the dagger of the 
assassin. The counsel for the defence had had the singular 
audacity to refer to this and to liken the conduct of the prosecu- 
tion to the murderer’s dagger. It seemed, said his Lordship, as 
though the learned counsel paraded that sentiment merely for 
the purpose of mockery, so utterly and entirely did he disregard 
it. The liberty of the bar, until this time, continued the Chief 
Justice, I had thought incapable of being abused; but I have 
now seen and heard it abused. I think the proper correction for 
it is censure from the bench, — censure which I believe will meet, 
as certainly it deserves to meet, with the universal concurrence 
of the bar of England. 

Coming, then, to the consideration of the case itself, the Chief 
Justice recited the questions to be determined by the jury. 

The defendant’s counsel had boldly challenged the verdict of 
the jury, not merely for the purpose of acquitting his client, but 
for the purpose of ensuring to him the restoration of his estates. 
“If you, by your verdict, should acquit him,” said Dr. Kenealy, 
“such restoration must follow as a necessary consequence. The 
people of England will rise with unanimous fervor, and they will 
find the means to enable him immediately to recover the estates 
of which he has been dispossessed.” But, said the Chief Justice, 
the verdict in this case brings after it no such consequence. The 
question is not so much whether the defendant is Roger T:ch- 
borne, as it is whether the Crown have proved that he is not that 
person. 

The question is one of identity, —a question difficult to prove 
in all cases, and exceptionally so here where the usual complica- 
tions were doubled, for the identity of two persons was concerned 
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instead of only one. Four separate bodies of witnesses appeared, 
and neither of the four was inconsiderable in point of numbers. 
There were first the persons who knew Roger Tichborne, and 
who were divided into two sets, — those who swore that defend- 
ant was Roger, and those who swore that he was not Roger. 
Then there were the witnesses who knew Arthur Orton, and they 
likewise were divided into the body of those who swore that the 
defendant was Orton, and the body of those who swore that 
the defendant was not Orton. 

Fortunately it is not necessary to decide the case by resolving 
to adopt arbitrarily the opinion of any one of these four adverse 
bodies. For besides the expressions of opinions, there is a mass 
of facts in the case which may serve to guide the jury to a right 
conclusion. The life of Roger Tichborne has been portrayed in 
a manner which it is hard to think can mislead. This will have 
to be compared with the knowledge and recollections of the 
defendant. But beyond this, the jury had that to which his 
Lordship begged to direct their most vigilant and anxious atten- 
tion. They had before them the conduct of the defendant ; most 
of it admitted, and thus removed beyond the region of doubt. 
This must be examined, with the view to seeing how far it might 
seem to be compatible or reconcilable with his being Roger Tich- 
borne. ‘The facts of Roger Tichborne’s life, and the facts 
which enable us to judge of his character and conduct, his views 
and intentions, upon the one hand, and upon the other hand the 
conduct of the defendant when he comes forward and asserts him- 
self to be Roger Tichborne, are, to my mind, that upon which 
you will have eventually to base your decision, and determine for 
yourselves the great issue involved in this inquiry.” 

The first thing, then, is to familiarize ourselves with the life 
of the real Roger Tichborne during the period of his known exist- 
ence, so far as we can, and to consider the various circumstances 
of that life, — personal, intellectual, moral, social ; all that we have 
to make the sum and substance of the individual man. Fortu- 
nately the means for doing this are great. 

One man may closely resemble another man physically, other- 
wise imposture of the kind here charged would be impossible: 
“ but no two men were ever alike within.” The defendant, it must 
reasonably be supposed, resembles in some respects in his person 
both Roger Tichborne and Arthur Orton. The evidence forces 
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us to this conclusion. Indeed, said his Lordship, I have been 
more than once struck with the similarity, almost rising to iden- 
tity, between the descriptions given by some witnesses of Roger, 
and the descriptions given by other witnesses of Orton. But if 
a person appears claiming to be a certain man, it is fair and nec- 
essary, in testing the truth of the claim, to ask whether he knows 
what has passed in the mind of the man he claims to be. 

Hence no better test of the defendant’s identity could be fur- 
nished than that deducible from his examination concerning his 
recollections of events known to have occurred in the life of the 
real Sir Roger. But the demands made against him in this mat- 
ter must not be too strict. Trifling circumstances may well be 
forgotten altogether, or imperfectly or incorrectly remembered. 
What impresses itself upon one memory will not impress itself 
upon another. Different parts of the same transaction will 
abide in the minds of different persons. Half a dozen may 
remember what a seventh will forget. Yet there are things 
which a sane man cannot forget, and of which you are entitled to 
require that a man should display some knowledge. Though 
here, again, it must be acknowledged, that things of importance 
sometimes pass away, in whole or in part, from the mind. But 
if you find a multitude of things, which it seems that a man can- 
not forget, all passing away, it is a weighty matter. 

Nor should an opposite error be fallen into of believing the 
genuineness of the claim because the claimant remembers some 
apparently insignificant things. These may be acquired. Indeed, 
some such naturally would be acquired. For no man will come 
forward with such a claim without some means of asserting it. 
He will have found out something about the man he is declaring 
himself to be, either from confederates or otherwise ; and amid 
the information he collects will be small details and slight facts. 

From this general introduction his Lordship advanced to the 
summing up of the facts in the case. Unfortunately want of 
space will prevent the insertion here of even an outline of a 
charge which in the traits of clearness, precision, force, exhaust- 
iveness, and a total absence of judicial fairness, probably exceeds 
any charge ever made to a jury. It is possible only to select a 
few points. 

The letters written by Roger were examined with much care. 
From Stonyhurst he at first wrote in French, but afterward in 
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English ; though the Chief Justice pointed out French idioms in 
his English letters, showing that he seemed to think in French 
and to translate, as it were, his ideas into English. These seemed 
in every respect the productions of an intelligent gentleman, gen- 
erally free from any thing in the nature of awkwardness or inaccu- 
racy, save only the occasional Gallicisms, and by no means more 
deficient in the matter than in the manner. On the contrary, 
they often contain historical and literary references, and detail a 
life in which study seems to have been by no means neglected. 
They show a lad evidently subject to fits of despondency and 
generally self-distrustful, but capable of being very resolute and 
persistent, of taking an independent course of action and of ad- 
hering to it resolutely after he had once determined upon it. 
The replies from friends and members of the family are constantly 
expressive not only of tenderness and affection but even of re- 
spect. The letters of the defendant, on the other hand, were 
those of a coarse, illiterate man, full of the worst vulgarisms in 
style, and sometimes also in matter. 

But in speaking of the letters it should be remarked that the 
very singular error of spelling major with a g, thus, ‘* Magor,” 
committed once by Roger, was also noticeable in the letters of this 
defendant. Defendant also wrote “ has” for “as,” and the same 
odd blunder occurred twice in Roger’s correspondence. 

The defendant was extremely ignorant concerning the business 
affairs of the family. His counsel said it was because in all such 
matters he had submitted blindly and ignorantly to be guided by 
Gosford. What with charges and entails, life-interests and re- 
mainders, the estates were in a very complicated condition, and 
a scheme of much importance concerning them had been arranged 
in the family, to be carried into execution so soon as Roger should 
come of age. But at that time, when appealed to for his co-oper- 
ation, which was indispensable, he refused to give his assent. He 
had other plans of his own, well matured, and upon which he was 
obstinately bent. The discussion which followed was long and 
warm. Roger, however, held the key to the situation and finally 
prevailed. His numerous letters relating to this affair evinced a 
complete mastery of all the details, and a clear-headed under- 
standing of his own power in the matter, and of his own wishes. 
The Chief Justice said it would be for the jury to say whether so 
complete a forgetfulness as had been shown by the defendant in 


444 TRIAL OF THE TICHBORNE CLAIMANT. 


respect of all these matters could reasonably be expected to 
occur. Especially with regard to the Upton property Roger had 
the plan of making it the seat of a second family, an offshoot from 
the main stem, by instating there his own second son, if he 
should ever have one, otherwise his younger brother, Alfred. 
Yet defendant had not only forgotten this favorite project, but 
in his Australian will had quite forgotten Upton itself. 

As to his love affair with Miss Kate Doughty, it began, said 
his Lordship, in the summer of 1849, when the cousins met after 
the lapse of many years, in which they had not seen each other 
at all. Lady Doughty seems to have vacillated much as to the 
matter. It was the cause of a very long and frequent correspon- 
dence between herself and Roger. The objection to his addresses 
chiefly lay in his propensity for drink. The Chief Justice said 
that this evil habit seemed to have been much exaggerated by the 
defendant’s counsel. Roger was far from being an habitual 
drunkard ; only two or three instances of his having taken too 
much were shown; he drank no more than would have been con- 
sidered a virtue in the preceding generation. But it must be 
acknowledged that in the letters exchanged between himself and 
his aunt she is continually warning and chiding; he almost as 
frequently appears excusing and resolving. With all due defer- 
ence for his Lordship’s opinion, we must say that a decided alco- 
holic flavor hangs around the memory of the youth. 

The condition of doubt in which the lady’s parents seem to 
have been themselves, and in which they certainly kept the young 
lovers, led to a long and most confidential correspondence between 
Roger and Lady Doughty, which continued for three years. The 
letters, of which ninety-six (or an average of nearly one per fort- 
night) had been preserved, were not of a kind to be easily forgotten; 
they were full of earnestness, argument, entreaty, advice, prom- 
ises, negotiations ; and, if the lady sometimes appears to a cold 
observer to have been disingenuous, the young man at least is 
full of ardent enthusiasm. With Gosford, also, a confidential 
correspondence was sedulously kept up. Yet, said the Chief 
Justice, as to all these letters written at this time and on this 
subject, the mind of the defendant is an utter and hopeless blank. 
The jury must consider and determine whether this degree of 
forgetfulness passed the limits of possibility. 

The dates of the letters, and their contents, too, were most 
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important as bearing on the question of the alleged seduction. 
This was sworn to have occurred at the end of July or beginning 
of August. But from the close of the visit in June, to November, 
1852, the letters are all dated from Canterbury, where the regi- 
ment was then quartered. Nor does one of them contain any trace 
of a visit to Tichborne. On the contrary, after the breaking of 
the engagement, early in July, Roger’s correspondence contains 
the reiterated expression of his fixed resolve not to visit the Park 
again under any circumstances. Indeed, the Chief Justice was 
at no pains to disguise his own opinion as to the whole story of 
the sealed packet and the seduction ; and if any one shall hereafter 
entertain any doubt concerning the utter falsehood of the whole 
narrative, it will be in spite of the most vigorous efforts of Sir 
Alexander Cockburn to put that falsehood beyond the possibility 
of question. 

The same letters show that defendant was at Canterbury at the 
time fixed by him for the occurrence of the much bruited “ Brigh- 
ton card case.” 

In South America, for the first time, the lines of the two lives 
draw near together. Roger was at Valparaiso; Orton was at 
Valparaiso. It is an important question whether or not Roger 
ever went to Melipilla. For it is admitted by defendant that he 
himself was there, and it may be regarded as proved that Arthur 
Orton was there. It does not necessarily follow, even if Roger 
was not there, that the defendant is Orton; though it would be 
evidence tending to show that identity. But if Roger was not 
there, then this defendant was not Roger. With the purpose of 
aiding the jury in coming to a conclusion on this point, the judge 
reviewed carefully Roger’s diary and letters. From these, Roger’s 
movements were so fully and accurately traced, that it finally ap- 
peared that his time was completely accounted for, with the sole 
exception of a period of seventeen days. It was a possibility that 
he had gone to Melipilla in this space. The journey to and fro 
would have occupied much of the time ; and it was to be remem- 
bered and weighed by the jury that the defendant had stayed in 
Melipilla long enough to pick up some knowledge of Spanish, to 
form a wide acquaintance with the people there, and to establish 
a quite warm and intimate friendship with the Castro family. It 
was further to be remarked that neither in any sentence of Roger’s 
diary, nor in any of his mumerous letters, was there the slightest 
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trace of any such visit. Yet there was no reason for concealing 
it ; and Roger's correspondence was uniformly very full and frank, 
mentioning all his wanderings and doings. 

Then came the story of the shipwreck, an utterly incredible 
tale, as narrated by the defendant, and, indeed, finally abandoned 
by his counsel as incorrect. The theory that this absurd and in- 
credible narrative was to be accounted for on the score of mental 
affliction or aberration was possible, if not probable. The jury 
were to consider, however, whether it was further possible that 
this disaster should have so utterly and so permanently changed 
the whole intent, mind, and character, personal habits and tastes 
of the man as it must have done if this defendant was in good 
truth the rescued Roger Tichborne. In this connection it was 
appropriate to recall Roger’s disposition. With all the faults of 
his nature and of his education, he had never shown any weak- 
ness or irresolution, any want of persistency or stability. Cer- 
tainly there was nothing in his previous career to indicate that 
such a cause could produce so astonishing and enduring an 
effect. 

The silence of this young man, who had been theretofore so fre- 
quent a correspondent, and who had shown to the last moment, 
when he was surely known to be still living, an eager desire for 
ample news from home, was most surprising. His counsel had 
accounted for this by divers absurd and some impossible theories. 
He had said that Roger, knowing his own unworthiness, would 
not come forward to claim his position so long as his brother 
Alfred was alive, deeming that brother a fitter head of the Tich- 
borne family than he himself could presume to be. This sug- 
gestion found stronger confutation than its feebleness required, in 
the fact that when the defendant did actually proclaim himself, 
he had not heard of the decease of Alfred. 

Defendant said that he was at first anxious to make his way 
home from Australia, but could obtain no passage. It was shown 
that at the very time named by him a large ship, homeward 
bound, was lying at Melbourne, seeking a complement of pas- 
sengers; also that another large ship sailed for England a fortnight 
later, and that upon either of these he could have taken passage. 

As for the question, whether an “ Osprey” was ever at Mel- 
bourne at all, the Chief Justice said the evidence was very insuffi- 

cient and conflicting; and as to the important point of the time 
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when she was there, it was totally impossible to reach any satis- 
factory conclusion. 

In this connection his Lordship remarked that if Luie was an 
impostor, it was impossible that his imposition should not have 
been known to the defendant. The fact of such knowledge upon 
his part, though proving nothing against the defendant, neverthe- 
less had a material bearing upon the degree of credibility to be 
accorded to him. 

Defendant said he was engaged to serve Mr. Foster at Boisdale 
in July, 1854, and traced his service at two or three other sub- 
sequent places. He was engaged, he said, under the name of 
Castro. It was abundantly proved that Mr. Foster did not own 
Boisdale till 1856, and that at the end of that year Orton was 
engaged in Mr. Foster’s service by his own name. The periods 
assigned for his services at the various places named by the de- 
fendant corresponded in length with the periods of Orton’s services 
at the same places. But the point of beginning was placed earlier 
by between one and two years. If the dates given by the defend- 
ant, all of them being calculated from this earliest one, were 
false, then, said the Chief Justice, his whole Australian narrative 
falls to the ground unsupported. 

His Lordship then dwelt upon the singular fact that Roger 
Tichborne, if the defendant were indeed he, should have married 
a domestic servant, an ignorant woman, who was known to him 
to have been previously unchaste; for she had borne a child 
before the nuptials. 

Advancing then to the time when defendant, being still in 
Australia, began to assert his claim, the Chief Justice said that 
his statements then made to his attorney, Gibbes, were very 
important. The evidence showed that he had, at that time, no 
knowledge of a great number of matters with which Roger 
should have been familiar. In proof and illustration of this, 
many instances of his inaccuracy and obliviousness were adduced. 
Among these were enumerated the following: He said he was 
born in Dorsetshire, whereas Roger was born in Paris; he said 
the estates were “tied up” and would “go to his cousin;” 
whereas the estates, though subject to certain incumbrances, with 
which Roger had once at least been familiar, were not ‘ tied up;” 
neither would they “ go to his cousin,” but to his brother Alfred, 
of whose existence defendant at this time (on the supposition 
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that he was an impostor) had never heard. He once even said 
that “ Tichborne Hall,” as he called it, was in Surrey; whereas 
the place was called Tichborne Park, and wasin Hampshire. He 
said that he had had St. Vitus’s dance, and frequently re- 
peated the statement; of Roger this was false, nor would every 
one readily accept the Dowager’s explanation, that he had 
confused the rheumatism with this disease. He said that his 
mother was large and stout; whereas, in fact, as was ungallantly 
shown in evidence, she was ‘leanness itself.” He said he left 
Paris at the age of eleven years; Roger did not leave till he was 
sixteen. He said the Tichborne * dole ” was three shillings in the 
pound of income; it was in fact only sundry loaves of bread. 
He said the name was sometimes spelled with a “u” before 
the “r,” which was not the case. The name of Gosford, even 
the name of his mother was unknown; the place of his education 
was unknown; the number and name of his regiment was un- 
known; his rank, the manner of his joining, and the length of 
his stay in the regiment were unknown. If defendant was 
Roger he had utterly forgotten all these things. 

The will was then mentioned, with all its absurdities and false- 
hoods, and the naming of two executors unknown, upon any 
possible supposition, to Roger Tichborne. 

In his statutory declaration made at Sydney, defendant said 
that he left England November 28, 1852, in the ‘* Jessie Miller.” 
This was the date of Arthur Orton’s departure for Hobart Town, 
and the * Jessie Miller” was the name of the vessel in which 
Arthur had come home from South America. But in Novem- 
ber, 1852, Roger was hunting in Dorsetshire ; he left England in 
March, 1853, for France, and sailed from Havre for Valparaiso 
three weeks later. There was no reasonable way in which he 
could be supposed even to have heard of the name of the vessel 
* Jessie Miller.” 

Knowledge, as his Lordship remarked, is far from being of 
equal weight with forgetfulness. The one cannot be set off 
against the other; for the forgetfulness must be genuine and the 
knowledge may be acquired. Such knowledge as this defendant 
really did at first show he had some few means of acquiring, and 
perhaps the extent of the means was even greater than the 
extent of the knowledge, e.g., as to his mother’s name. For 
example, he was furnished with some obituaries in the “ Illus- 
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trated News;” the advertisements and letters of Lady Tichborne 
yielded more information ; at Sydney he encountered a Hampshire 
man who could tell him something ; and there also he got hold of 
Bogle. After he got to England the opportunities for coaching 
were immense. 

As for Bogle, he was the old family servant. From the Dowa- 
ger’s letters it was learned that he was a black man, and that 
he was at Sydney, and on the lookout for her supposed son. The 
defendant, thus forewarned and forearmed, came to Sydney, and 
there found a black man at the hotel who had been inquiring 
for him and was awaiting his arrival. He had the shrewdness to 
recognize and address him as Bogle, and at once took captive the 
negro’s convictions and sympathy. From him the defendant 
got much assistance, probably not fraudulently communicated, 
but naturally elicited under the circumstances. Bogle, for ex- 
ample, is known to have furnished the defendant with a view 
of Tichborne, with a likeness of Sir Edward Doughty, and with 
the Tichborne and Doughty crests. Bogle erroneously thought 
that Upton had been bought by the family, and the defendant 
adopted the error; though the Upton estate had been the 
foundation of a favorite and long-cherished scheme entertained 
by Roger. At the first trial, Bogle said that he first mentioned 
the name of Gosford to the defendant, but at this trial he had 
sworn that the defendant first mentioned that gentleman’s name 
to him. 

After the defendant’s arrival at London, his expedition to 
Wapping, together with the sham letters, false stories, and other 
deceits which followed, were mentioned as utterly incomprehensi- 
ble on the supposition of the defendant’s honesty. There was no 
reason why Roger Tichborne should be found floundering in such 
a labyrinth of complications utterly alien to himself and foreign 
to all his interests. If, indeed, a friendship with Orton was at 
the bottom of his anxiety, there was at least no conceivable need 
of such haste, neither the slightest provocation for the practice of 
any kind of concealment or deception. But the theory of the 
learned counsel for the defendant, that the personality of Orton 
had altogether overlaid, absorbed, and destroyed in Roger his 
own independent personality, must be rejected as monstrous, in- 
comprehensible, and absurd. If possible with some men, it was 
wholly incompatible with Roger’s nature, as the same had been 
clearly developed in his known life and letters. 
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As for the evidence of Lady Tichborne, the Chief Justice bade 
the jury not to be led away by idle declamation about a ** mother’s 
instinct,” — after all it was nothing more than instinct. If, before 
she had seen him, the blunders about the *“ brown mark,” the 
* Brighton card case,” and innumerable others, had not so much 
as shaken the lady’s predetermined belief, then her judgment 
certainly was entitled to have but slight weight. The manner in| 
which she herself had recognized him, no less than the manner 
in which she had encountered doubts and expostulations coming 
from others who failed to agree with her, bore in the same man- 
ner against allowing to her opinion the full value which might 
otherwise be claimed for the assertion of a mother in such a 
matter. 

When the defendant and Lady Radcliffe first encountered, her 
husband, Sir J. Percival Radcliffe, and her sister, Mrs. Towneley, 
were present. Mrs. Towneley was much the older of the two, and 
there was no resemblance between them in feature. The defend- 
ant however saluted her as Mrs. Radcliffe. Afterward defendant 
sought to explain his blunder by saying that the ladies had their 
veils down. In this he was contradicted by them. Even if 
the veils were down, it was a question how transparent they 
were and how far they permitted him to see the countenances 
behind them. He certainly undertook to make the recognition. 
The Chief Justice said it was for the jury to consider whether 
in twelve years it was possible for a man so utterly to forget the 
face and form of a woman whom he had passionately loved as thus 
to fail to recognize her. 

At a second interview the defendant, whether from alarm, 
embarrassment, anger, or other cause, abruptly broke off the 
conversation with the remark that “this was not in the con- 
tract!” 

Defendant wrote to Hopkins, the old solicitor of the Tichborne 
family, referring to their “old friendship” and speaking of his 
“ pleasure in again receiving that gentleman’s advice.” Whereas 
Roger had left home with feelings by no means especially kindly 
towards Hopkins, who had played such a part in the proposed 
arrangements concerning the family estates when Roger came of 
age, as had inspired the young heir with suspicion, if not with 
actual dislike. Hopkins had at first failed to recognize the 
defendant as Sir Roger; but he had by degrees been won over 


| 
| 
i 
XUM 


TRIAL OF THE TICHBORNE CLAIMANT. 451 


to a contrary opinion, — by what means, as it was remarked, did 
not appear. 

Bogle, Carter, and M’Cann, the two last being old military 
servants of Roger in the Carabineers, had espoused the cause of 
the defendant. They had lived with him and been supported by 
his bounty. The two last were now both dead; but while yet 
alive they had given their evidence in his favor. His Lordship 
did not accuse them of dishonest conduct or of furnishing illicit 
information to the defendant. But he reminded the jury that a 
shrewd man might easily have gathered very much from them, 
without their intending or knowing it. Especially would this be 
easy after they had once adopted a favorable belief, ceased to 
observe the defendant with suspicion, and begun to speak to him 
with a friendly unreserve and frankness. 

In adition to the indirect ** coaching” obtainable from so many 
old servants and others, it had been shown at the trial that the 
records at the Horse Guards had been examined to find out the 
places at which Roger’s regiment had been quartered during his 
term of service ; that a list of the fathers at Stonyhurst during 
his school-days there had been obtained ; and that other similar 
investigations had been pursued. In addition to this the Chief 
Justice reminded the jury that a great number of Roger’s letters, 
and sundry journals and diaries which he had kept, had all been 
in the hands of his mother, and had presumably been placed 
by the Dowager at the disposal of the defendant. From these 
a great deal could be gathered. His Lordship did not say that 
any thing had been learned from them; but it was proper to 
state the fact of such a possibility. 

Then the Wapping visits were again dwelt upon. Of their 
folly the Chief Justice could say nothing stronger than had been 
already said by Dr. Kenealy himself. Nor was it necessary to 
point out what they naturally and immediately suggested to 
every mind. But his Lordship remarked that the destruction 
of the letters written to the defendant by Orton’s sisters, and 
especially by Charles Orton, who was receiving a weekly stipend 
from him, was most significant. It would have been a matter of 
the highest interest and importance to know upon what basis 
those letters were written. Were they addressed to Roger Tich- 
borne or to Arthur Orton? In which character did they show 
that the writers recognized the defendant, and that he, at least 


452 TRIAL OF THE TICHBORNE CLAIMANT. 


in the case of Charles Orton, allowed them to recognize him? 
Had they borne this indirect testimony to the fact of his being 
Tichborne, why should they have been destroyed? Why not, 
rather, carefully preserved and triumphantly produced ? 

A lock of hair had been sent from Chili, which was sworn to 
have been cut from the head of Arthur Orton when he was at 
Melipilla. It was proved that Orton was at that place, and 
stayed there a year. It had not been proved that Roger had 
ever been there; indeed the contrary seemed probable, if not 
certain. Now, this lock of hair, when first received, had been 
accepted by defendant as his own; and it was not till long after, 
when his blunder had become obvious, that he repudiated it, and 
said that he had been mistaken in acknowledging it to have been 
cut from his head. Yet at first he was well pleased to get it, and 
wrote in a manner expressive of satisfaction that his friend Cas- 
tro had “sent part of my hair.” The lock was laid beside a lock 
cut from Roger’s head at nearly the same time ; it was very much 
lighter. If, said the Chief Justice, emphatically, that hair from 
Melipilla had really grown on this defendant's head, then this 
defendant was proved not to be Roger Tichborne. 

His Lordship further dwelt upon the fact that the defendant 
had not only at first appeared wholly ignorant of the only jour- 
ney made by Roger on which he could possibly have deviated to 
Melipilla, but that defendant had even positively set that visit at 
a time when it was clearly proved to be physically impossible 
that Roger should have been there. These blunders he fell into 
in his Chancery examination in 1867. Afterward he in part 
amended his story at the trial in 1871. But it was noteworthy 
that in the interval Moore, the man who had been in attendance 
upon Roger in South America, had turned up, and had shed a 
great deal of light upon that part of Roger's career. 

As for the mere opinions which had been expressed on the 
question of identity, especially after so long a time lad elapsed, 
his Lordship frankly said that he thought little of most of them. 
Many of those advanced by the Wapping witnesses in favor of 
the defendant were obviously of slight worth. Yet there were 
some few to which greater weight must be conceded ; for exam- 
ple, that of Miss Loder. She was not likely to forget or mistake 
her lover. Neither if Orton had treated her ill and jilted her, 
was it any reason why she should have any spite to wreak against 
Sir Roger Tichborne. 
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The Chief Justice then adverted with much severity to the 
manner in which the defendant and his friends, agents, and sup- 
porters had sought to accumulate evidence in his favor by creat- 
ing a popular excitement in his behalf. Public meetings had 
been held, addresses had been made, and all for the sake of 
arousing so strong and wide-spread a prejudice and force of pub- 
lic opinion in his favor that persons would succumb to it, and be 
carried away by it to believe in him. Witnesses were not left to 
form an unbiassed judgment, and the hope had been entertained 
that even the jury could not be insensible to sucha pressure of gen- 
eral and loudly expressed conviction. The judges had allowed the 
defendant immunities and privileges, because they had felt that in 
so costly a trial, where the Government was against him, he ought 
to have a full opportunity to appeal for pecuniary aid. But the 
liberality thus manifested by the Court had been scandalously 
abused, and his Lordship expressed his desire that it should not 
hereafter be drawn into precedent. 

Nor did the Government escape uncastigated. His Lordship 
had a thong in his scourge for every back. The Crown had 
shown a disgraceful parsimony in failing to produce sundry 
important foreign witnesses. In a cause of the nature and mag- 
nitude of this one, when Government had once resolved to prose- 
cute, nothing could excuse them for not prosecuting thoroughly. 
No consideration of expense should interfere with their making 
out the clearest and most indubitable case possible. They were 
bound to put the truth beyond a doubt, and no witness who 
could advance this purpose should be left unproduced, no matter 
what it might cost to bring him. Government had been derelict 
in this respect, and was blameworthy. 

There was a formidable mass of testimony going to show that 
the defendant was not Arthur Orton. Marks had been sworn to 
be upon Arthur which were not upon defendant ; and marks were 
on defendant which were sworn not to be upon Arthur. Much 
of this evidence, however, was wholly untrustworthy, and much 
more was subject to grave doubt. The Chief Justice summed 
it up and commented upon it with much care, but no definite 
result could possibly be arrived at from such confused and irrec- 
oncilable materials. Chaotic his Lordship found it, and chaotic 
he was obliged to leave it. Some witnesses had sworn to seeing 
Orton and the defendant together. But they had been sadly 
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inconsistent as to traits of personal appearance, and as to times 
and places they had been worse than uncertain, stating absolute 
impossibilities. 

On February 28, the Chief Justice, having in eighteen days suc- 
ceeded in rehearsing the history of the case, proceeded to “sum 
up his summing up.” In a series of brief and incisive paragraphs 
he repeated the chief points which had been made against the de- 
fendant. He professed to leave it to the jury to determine the 
conclusiveness of these matters, each and all; but he appealed to 
the jurors in the unmistakable tone of one challenging them rather 
than charging them. He seemed to acknowledge their lawful right 
to acquit the defendant, but to dare them to exercise that right. 
Three weeks before he had angrily repelled the comparison of 
himself to Jeffreys, that ancient judge of infamous repute ; but 
since the days of Jeffreys, it may be doubted if a more unjudicial 
display has ever been witnessed upon the bench of any high court 
in England than was shown on the last day of this great trial by 
his Lordship, Sir Alexander Cockburn. Yet that he professed 
well must be acknowledged ; his abstract and theoretical views 
of his duty were not far from correct. He said that he knew he 
had been accused of partiality, that hostile critics, who thought 
they knew his business better than he himself did, had been severe 
in their animadversions. But he had intended to pursue the strict 
line of his duty. He did not conceive that a judge discharged his 
functions in being merely the recipient of evidence which he was 
to reproduce to the jury without pointing out the facts, and the 
legitimate inferences to which those facts naturally gave rise. It 
is the business of the judge to adjust the scales so that they shall 
hang evenly; but it is his duty to see that the facts, as they arise, 
are placed in the one scale or in the other according as they belong 
in the one or the other. If the facts make one scale kick the beam, 
it is the fault of the facts, not of the judge. His Lordship and his 
comrades had sought for possible solutions of points which bore 
hard on the defendant ; if they had found none, it was not to be 
attributed to the failure in their desire to do strict and impartial 
justice. It was the business of the judge and the duty owing by 
the jury to society, not only to protect the innocent, but to take 
care that the guilty do not escape. The jury had been asked to 
give the defendant the benefit of their doubts. The defendant 
was indeed entitled to the benefit of a doubt, but it was the doubt 
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which could be fairly entertained by a rational and sensible man, 
not the doubt of a vacillating mind that has not the moral courage 
to decide, but shelters itself in a vain and idle scepticism. His 
Lordship hoped the jury would not be influenced by the promises 
of popular “ ovations” which had been held out to them in the 
one event or by the threat of being handed down, in an account 
to be prepared of the trial, to everlasting infamy in the other event. 
He besought them to agree, if they honestly could do so, not only 
for the purpose of ending this litigation, but to the end that they 
might not create in the popular mind that intense dissatisfaction 
which would arise if this trial should be rendered abortive by the 
dissensions of the jury, and which might lead to the introduction of 
changes in the present system of conducting trials, changes which 
his Lordship deprecated, but which might be generally thought 
necessary. In conclusion, he said, that their verdict would doubt- 
less be accepted by all men, not being either fools or fanatics, as 
the decision of twelve men who had brought vigilant attention 
and marked and remarkable intelligence to the consideration of 
the case. 

Justices Mellor and Lush added some brief remarks. A few 
minutes after twelve o’clock the jury retired. The defendant 
sat “nervous and anxious” before his little green-baize table ; 
throughout the densely packed court-room intense excitement 
prevailed. It was less than half an hour when, to the sur- 
prise of every one, it was announced that the jury had agreed 
upon a verdict. At thirty-three minutes after twelve they 
entered, and the foreman read a paper stating that they found 
that the defendant was not Roger Tichborne; that the defend- 
ant had not seduced Miss Catherine Doughty; that there was 
not the slightest evidence that Roger Tichborne had ever prac- 
tised any improper familiarities with that lady; and that de- 
fendant was Arthur Orton. A paper was also handed by the 
foreman to the Chief Justice, and was by him read aloud. It 
stated the desire of the jury to express their opinion that the 
charges of bribery, conspiracy, and undue influence were entirely 
devoid of foundation ; and that they regretted exceedingly the 
violent language and demeanor of the defendant’s counsel in 
attacking the conduct of the prosecution and several of the wit- 
nesses. His Lordship must have felt like a school-master whose 
well-drilled pupils have answered their questions well at a public 
examination. 
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Mr. Justice Mellor then delivered the sentence, the defendant 
standing the while ‘confused and abashed.” The judges fully 
agreed with a verdict which could not fail to satisfy any impartial 
and intelligent man. A few stern and severe words were ad- 
dressed to the defendant, and the regret was expressed that the 
sentence was a quite inadequate punishment for the crime. Two 
successive terms of seven years each, of penal servitude, were 
then imposed. 

The defendant was forthwith taken from the court-room, 
searched, placed in the police-wagon, driven to Newgate, thrown 
into a dimly lighted cell, and there left lying upon a straw pallet, 
to indulge in such meditations as his strange experience in life 
might suggest. 
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THE DELIVERY OF TELEGRAPHIC MESSAGES. 


WE propose to consider in this article the question whether a per- 
son to whom a telegraphic message has been transmitted has a 
right of action against the telegraph company, either, first, for a 
failure to deliver the same, or, secondly, in case of a delivery, for 
an error in the message, the result of negligence; by reason of 
which, in either case, he has suffered damage. 

The first question does not appear to have met with a decision 
in the courts, though the language of some of the cases upon other 
points, and particularly that of the New York ¢ Washington 
Telegraph Co. v. Dryburg, justifies the inference that an action 
for the non-delivery of a message might be held not to be 
confined to the sender. The action in the case referred to was 
brought by the receiver of a dispatch for a mistake in transmis- 
sion; and it was sustained, one of the grounds being that the 
defendants were the agents of the plaintiff, by reason of being ser- 
vants of the public. It is clear, however, that in this the court 
are not to be considered as using the term “ agent” in any exact 
legal sense, for none of the elements of an agency are here pres- 
ent. What was meant was doubtless this: that, being created 
for the convenience and benefit of the public, they owe peculiar 
duties to the same, — duties resembling, to use the illustration of 
the court, those of common carriers. And this supposed analogy 
is used in many other cases, though in none of them for the express 
purpose of showing a liability on the part of the telegraph com- 
pany for non-delivery. 

It will not be difficult to show that there is no proper analogy 
between the two cases. It may be doubted if, in the absence of 
statute, a telegraph company would be bound even to transmit 
messages for everybody. It is not clear that the doctrine con- 
cerning common carriers would prevail. The carrier’s liability 
for refusing to receive and transmit goods was, at common law, 
alleged to arise from the ancient custom of the realm.2 But the 


1 35 Penn. St. 298. 
2 Jackson v. Rogers, 2 Show. 827; Elsee v. Gatward, 5 T. R. 148, 150, Ashhurst, J. 


‘ 
i 


458 DELIVERY OF TELEGRAPHIC MESSAGES. 


case is much stronger against the person to whom a dispatch is 
addressed. The ground of the carrier’s liability for a failure to 
deliver does not exist in the case of a telegraph company. The 
sender of a dispatch puts no property into the hands of the com- 
pany, and there is, therefore, no opportunity for theft, or occasion 
for collusion. 

Nor does it follow by the fact that telegraph companies hold 
themselves out to the world as undertaking to transmit and deliver 
messages faithfully, that they render themselves liable to those 
to whom messages are addressed for a breach of their duty of 
delivery. Their situation may be compared to that of a private 
messenger. It is clear that such a person, while undertaking for 
but a few people, is under no liability to parties to whom mes- 
sages are sent for a failure to deliver; and can the case be differ- 
ent if the messenger should hold himself out to all persons as 
engaged in the business of carrying dispatches? The mere fact 
that he has taken upon himself a wider duty as to the number 
of persons for whom he will act in transmitting messages cannot 
generate a duty as to those to whom they are directed. 

Now, the only difference between such a case and that of the 
telegraph company is this: that the latter are incorporated ; that 
they employ a servant at each end of the line for the transmission 
and reception of the message; and that the message is sent with 
great celerity by means of electricity ; but these facts cannot be 
important. 

Let us now turn to the statutes and see if any liability has been 
imposed by the legislature upon telegraph companies in this 
respect. 

The English telegraph act provides that ‘the use of any tele- 
graph and apparatus erected or formed under the provisions of 
this act for the purpose of receiving and sending messages shall 
. . . be open for the sending and receiving of messages by all per- 
sons alike, without favor or preference.” 1 In Playford v. United 
Kingdom Telegraph Co., just cited, it was held, in an action by 
the receiver of an erroneous message, that this act had not affected 
the relation of companies to those to whom dispatches are trans- 
mitted. The telegraph act of 1868 contains no provision on this 
point ; and the same is true of the later acts.? 


1 See Playford v. United Kingdom Tel. Co., Law R. 4 Q. B. 707, note. 
2 26 & 26 Vict. c. 181, § 61; 31 & 32 Vict. c. 110; 82 & 33 Vict. c. 73, § 23. 
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The Massachusetts act provides that “every company shall 
receive dispatches from and for other telegraph lines, companies, 
and associations, and from and for any person; and on payment 
of the usual charges . . . shall transmit the same faithfully and 
impartially.” And for every wilful neglect the company are 
declared liable to a penalty of one hundred dollars to the * per- 
son, association, or company sending or desiriny to send the 
dispatch.” } 

The statutes of New York,? Michigan,’ Missouri, and Mary- 
land ® contain provisions and prescribe penalties substantially the 
same as those in this act. 

The statute of Pennsylvania simply requires the companies to 
transmit dispatches offered, under a penalty for refusal, with no 
provision for faithful performance.® 

In Maine, it is provided that “for any error or unnecessary 
delay in writing out, transmitting, or delivering a dispatch .. . 
making it less valuable to the person interested therein,” the com- 
pany * shall be liable for the whole amount paid on such dispatch , 
and they shall transmit all dispatches in the order they are re- 
ceived, under a penalty of one hundred dollars, to be recovered 
with cost by the person whose dispatch is wilfully postponed.’’? 

Many of the states are without statutory provisions on this par- 
ticular point; and no act has been found giving a right of action 
to the person to whom the message is sent, either for non-delivery 
or for error in transmission, excepting that of Maine above quoted. 
It must be conceded that in that state the receiver of the message, 
if he be “the person interested therein,” has a right of action to 
the amount paid for transmission. But this would perhaps cover 
no more than the case of a dispatch transmitted by the plaintiff's 
agent; and if so, it abridges rather than enlarges the liability of 
the telegraph company. For, apart from such a provision, the 
company must be liable for the actual loss to the plaintiff, where 
the sender acts as agent in the premises. But this article is not 
predicated of such cases. 

The other branch of the question — whether the receiver of a 
message can sue the telegraph company for an error in transmis- 


1 Gen. Sts. c. 64, § 10. 2 2 Rev. Sts. 740, § 11, 5th ed. 
3 1 Comp. Laws, 1871, c. 80, § 14. 41 Wagn. Sts. 324, § 10. 
5 1 Code, p. 171, § 117. 6 Bright. Purd. p. 951, § 1. 


7 Rev. Sts. c. 58, § 1. 
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sion—is not so free from difficulty. In this country there is 
great unanimity in holding the companies liable! In England 
the contrary is held.* 

In the New York g Washington Telegraph Co. v. Dryburg, 
generally cited as the leading American case, one LeRoy trans- 
mitted to the plaintiff, by the defendants’ line of telegraph, an 
order for a number of ** hand bouquets.” The operator, reading 
“hund ” for “ hand,” supposed ‘that the word had been abbrevi- 
ated for “ hundred,” and transmitted the message accordingly. 
The plaintiff acted upon the message as delivered, and, upon 
learning of the mistake, brought an action against the telegraph 
company to recover for the loss incurred. The action, as has 
been stated, was sustained, two grounds being given: first, that, 
being servants of the public, the defendants were to be regarded 
as agents of the plaintiff as well as of LeRoy, the sender of the 
dispatch ; secondly, that, being agents of LeRoy at all events, 
they were liable to third persons for their misfeasances, and that 
the alteration of the message by the operator, though made in 
good faith as it appears, was an act of that character, imputable to 
the company. ‘If the handwriting,” say the court further, ‘* was 
so bad that he [the operator] could not read it correctly, he 
should not have undertaken to transmit it; but the business of 
transmission assumed, it was very plainly his duty to send what 
was written.” 

In Bowen v. Lake Erie Telegraph Co.,3 a similar case at Nisi 
Prius, the court charged the jury that telegraph companies, hold- 
ing themselves out to transmit dispatches correctly, are under 
obligation to do so, unless prevented by causes over which they 
have no control. 

In De Rutte v. New York, Albany, §c., Telegraph Co.,4 in the 
Common Pleas of New York city, the plaintiff's agent in Bordeaux 
prepared a telegram and sent it in a letter to a house in New 
York, with instructions to send it in the quickest manner to the 
plaintiff at San Francisco. The New York house gave the mes- 


1 New York § Washington Tel. Co. v. Dryburg, 85 Penn. St. 298; Bowen v. Lake 
Erie Tel. Co., 1 Am. Law Reg. 685; De Rutte v. New York, Albany, &c., Tel. Co., 1 
Daly, 547; Rose v. United States Tel. Co., 3 Abb. Pr. n.8. 408; Elwood vy. Western 
Union Tel. Co., 45 N. Y. 549; Ellis v. Am. Tel. Co., 18 Allen, 226. 

3 Playford v. United Kingdom Tel. Co., Law R. 4 Q. B. 706; 10 B. & S. 759. 

31 Am. Law Reg. 685. * 1 Daly, 547. 
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sage to the defendants, and paid the full cost of transmission to 
California. On reaching its destination, the message contained 
several errors, some of which were apparent, but one of which 
misled the plaintiff, and caused the loss'for which the suit was 
brought. The court held that the case was not changed by reason 
of the fact that the dispatch passed over several lines, and that it 
was not an act of negligence on the part of the plaintiff that he 
had acted upon the dispatch (while knowing that it contained 
errors) without having it repeated ; and the plaintiff was allowed 
to recover. One objection taken by the defendants was this: 
that they had entered into no contract with the plaintiff concern- 
ing the message. But the court replied that it did not necessarily 
follow that the contract was made with the person sending the 
message. He might have no interest in the subject-matter of it. 
The party to whom it is addressed may be the only one interested 
in its correct transmission ; and when that is the case, he is the 
one with whom in reality the contract is made. It was further 
said, that the case was somewhat analogous to that of a loss of 
goods by a carrier, as to which the rule of law is, that the right 
of action against the carrier is in the consignee. But the defend- 
ants were also liable, the court held, regardless of this matter of 
contract, on the ground that they had put the plaintiff to a loss 
by their negligence. 

Opposed to these American cases stands the case of Playford 
v. United Kingdom Telegraph Co.,} in the Queen’s Bench of Eng- 
land. The court there held an action not maintainable by the 
receiver of an unrepeated message, on the ground that the obli- 
gation of the company to use due care and skill in the transmis- 
sion of messages arises entirely out of contract; that the act of 
Parliament had not affected the relation of the company to the 
sender or the receiver of a dispatch; and that the contract hav- 
ing Ween made with the sender of the message, the plaintiff had 
no right of action against the company for a breach al their 
undertaking. 

It may not be difficult to dispose of the leading ground of the 
company’s liability taken in De Rutte v. New York, Albany, ¢c., 
Telegraph Co.; that the contract for the proper transmission of 
the message being in reality for the benefit of the receiver, he had 


' Law R. 4 Q. B. 706; 10 B. & S. 759. 
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a right of action for the admitted breach. The reply to this posi- 
tion is to be found in the rule established in the very important 
case of the Exchange Bank vy. Rice“ The general rule of law,” 
says Mr. Justice Gray, in delivering the judgment of the court, 
“is, that a person who is not a party to a simple contract, and 
from whom no consideration moves, cannot sue on the contract, 
and consequently that a promise made by one person to another 
for the benefit of a third person who is a stranger to the consid- 
eration, will not support an action by the latter.” The court 
herein overrule certain unguarded expressions in Carnegie v. 
Morrison? and in Brewer v. Dyer? and bring the law back to a 
more secure anchorage. Nor does De Rutte vy. New York, Albany, 
&e., Telegraph Co. come within any of the exceptions to this rule, 
unless (upon the supposition that the transmission of a message 
is, or is analogous to, a bailment of goods, as has sometimes been 
supposed *) it-is embraced within the first and most important 
exception. This includes cases where the defendant, receiving 
money or property from another, which in equity and good con- 
science belongs to the plaintiff, promises the party from whom he 
receives it to account for it to the plaintiff. Now, any supposed 
analogy between such a case and that of the receipt of a tele- 
graphic message, with a promise to deliver to the plaintiff, as has 
often been pointed out,® will not bear examination. It is doubt- 
ful even if a letter to be delivered under similar circumstances 
would come within the exception; for a letter can hardly be con- 
sidered as property, and the tendency of the courts is to narrow, 
and not to extend, the rule on this point. But however this may 
be, it is almost useless to say that a telegraphic company does not 
undertake to transmit, physically, the piece of paper received, or 
to account for it as property; the agreement is simply to use due 
care and skill to translate the writing into telegraphy, to send the 
proper symbols over the line, and then to retranslate and deliver 
the message. This is any thing but a receipt of money or prop- 
erty upon a promise to pay it to the plaintiff. 


1 107 Mass. 37. 2 2 Met. 381. 3 7 Cush. 387. 

_ * Scott & Jarnagin, Telegraphs, §§ 95, 97; Parks v. Alta Californian Tel. Co., 18 
Cal. 422; Leonard v. New York, Albany, §c., Tel. Co. 41 N. Y. 544; True v. Inter- 
national Tel. Co., 60 Maine, 9. 

5 See Western Union Tel. Co. v. Carew, 15 Mich. 525, 538; Playford v. United 


Kingdom Tel. Co., Law R. 4 Q. B. 706, 710; Breese v. United States Tel. Co., 48.N. Y. 
182. 
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In the New York ¢ Washington Telegraph Co. v. Dryburg, the 
Supreme Court, as has been observed, took the position that the 
company were to be regarded as the agents of the sender of 
the message; and they were held liable as such, on the ground 
that they had been guilty of a misfeasance. In Playford v. United 
Kingdom Telegraph Co. it does not clearly appear whether the 
defendants were regarded as agents or as principals. 

Now we conceive that the Pennsylvania case cannot be sus- 
tained if the ground taken, that the company are agents of the 
sender, be correct; and that the English case cannot be up- 
held if the company act as principals in transmitting their mes- 
sages. 
The “ misfeasance” for which the company were held liable 
in Pennsylvania consisted in, apparently innocently, changing 
“hund” to “hundred.” Laying aside the obvious suggestion 
that to call this a misfeasance is an unwarranted use of the term, 
it is sufficient to call attention to the familiar principle of agency, 
that an agent, while executing his trust bond fide, is not liable to 
third persons for his unskilfulness or negligence.’ It is only 
when he throws off his character as agent, and acts for himself, — 
wilfully, to use the common term, — that he subjects himself to an 
action. Now the jury, in the Pennsylvania case, having merely 
found that the company had been negligent in transmitting the 
message, it is difficult to see how they could have been held lia- 
ble as agents. The plaintiff's declaration did not charge them 
with any wilful misconduct ; the allegation was that the dispatch 
had been sent “ erroneously, untruly, and carelessly.” 

Mr. Justice Sharswoed, in the court below, feeling this diffi- 
culty, repudiated the ground taken in the appellate court, and 
adjudged the deferidants liable as principals. And this was 
doubtless the view taken in Bowen v. Lake Erie Telegraph Co.,? 
and in other American cases.? 

If this be the true character of the telegraph company in 
transmitting messages, the defendants in this case were properly 
held liable for the mistake of their operator; for they had been 
found guilty of negligence. But if the company are to be regarded 


1 Lane v. Cotton, 12 Mod. 472, 488 (Lord Holt); Railroad Co. v. Hanning, 15 Wall. 
649; Story on Agency, § 308 et seq. 

21 Am. Law Reg. 685; supra, p. 460. 

3 See especially Rose v. United States Tel. Co., 3 Abb. Pr. x. 8. 408. 
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as principals, there is difficulty with the decision of the English 
case, since that case can then be sustained only on the ground 
that there was no negligence on the part of the defendants. But 
the facts will not bear this out. The case (which was stated to 
the court with liberty to draw inferences of fact) was quite as 
strong as that of the New York g Washington Telegraph Co. v. 
Dryburg. The figures “23” had been read “ 27” by the opera- 
tor, and the message transmitted accordingly. And it seems to 
have been admitted this was a case of negligence on the part of 
the company. Or, rather, it seems to have been assumed that 
though this were negligence, no action could be maintained 
against the defendants. At an earlier stage of the trial, before 
the case had been stated, Cockburn, C. J., referring to the argu- 
ment that, as the act of Parliament had imposed the duty of 
transmitting messages for all persons upon the defendants, there 
must be a right of action in favor of any one who had suffered 
through their negligence, replied: “ But that is not so. For, 
although it is true that the act has imposed a duty upon the 
company to transmit these messages, it can only operate for the 
benefit of those who are entitled to have messages sent.” Now, 
as the statute had not abridged the liability of telegraph com- 
panies to third persons, it follows that their position at best was 
not superior to that of persons in the ordinary situation of citi- 
zens. And that citizens, as such, must so conduct their business 
as not to injure others is a principle too well settled to need the 
citation of authority; and from this proposition the doctrine, 
quite as firmly rooted, follows, that citizens, as such, are liable for 
damage caused by their negligence. With so obvious a doctrine 
before the mind of the court, it must have been assumed either 
that the defendants were not acting for themselves in the trans- 
action in question, but in some sense as under the authority of 
the sender of the message, or else that the principle stated did 
not apply to the case in controversy. 

Before proceeding to consider the real nature of the relation 
of the telegraph company to the sender of a message, another 
point should be noticed. In most, if not all, of the cases to 
which we have referred, the telegraph company had limited their 
liability for mistakes (above the sum paid for the message) to 
cases in which the dispatch had been repeated by the receiver. 
Such a limitation was held reasonable in Ellis v. American Tele- 
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graph Co.;1 and it was remarked by the learned Chief Justice 
that the right of the receiver of an unrepeated message could 
not, at best, rise higher than that of the sender. If this be true, 
the question we are now considering is of little importance ; for 
it is probable that the blanks of all the companies contain such 
stipulations. But is this a sound proposition of law? Is the 
measure of damages of a third person, injured by the breach of 
a contract, to be limited to the amount recoverable by the other 
party to the contract? for this seems to be the force of the ob- 
jection. The interest of the parties to the contract may be very 
small; while the injury to the third person may be very great. 
If the third person have a right of action at all, the value of the 
contract can be of no importance. Suppose the contract were 
without consideration, could it be contended that, since the parties 
could maintain no action for a breach of it, a third person, in- 
jured by its improper performance, could not? B. allows A. to 
pasture his cattle, gratis, in his meadow. The cattle break 
through the fence into C.’s garden, and are chased out and in- 
jured. Cannot C. maintain an action against B. for any damage 
to his crop? And if A. should pay for the privilege of pasture, 
would b.’s liability be measured by the sum recoverable by A. 
for the injury to his cattle ? 

The recent cases of Henkel v. Pape? and Verdin v. Robertson 
have decided that under the English Telegraph Act of 1868 
telegraph companies cannot be considered as the agents of the 
sender of an erroneous message. In Henkel v. Pape, Kelly, C. B., 
said: *“* The post-office authorities are only agents to transmit 
messages in the terms in which the senders deliver them. They 
have no authority to do more.” The act above referred to, as 
has been intimated, did not change in any way the relation of the 
companies to the senders or the receivers of messages ; it simply 
provided for the purchase and management of the various lines 
by the post-office department. It would seem, therefore, that the 
cases cited are authorities in this country ; and an examination of 
the doctrine of agency leads to the same conclusion. 


1 13 Allen, 226. So in Breese v. United States Tel. Co., 48 N. ¥Y. 132. But see 
True v. International Tel. Co., 60 Maine, 9, holding such a limitation bad in the absence 
of a requirement that the dispatch should be repeated in order to make the company 
liable for mistakes. 

2 Law R. 6 Ex. 7. 3 10 Ct. Sess. Cas. (8d series) 35. 
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The ground upon which the act of an agent binds his principal 
(in the absence of express appointment) is this: that the prin- 
cipal has held the agent out to the party dealing with him as 
having authority to bind him, either in the particular transaction, 
or in the class of transactions to which it belongs. If in point of 
fact it appear that the party dealing with the agent as such was 
not authorized by the supposed principal so to treat him, the 
latter will not be bound. The dealing, in such case, is with the 
supposed agent alone; and it is not material that the agent may 
have represented that he was acting in the matter for another. 
But such a misrepresentation would render him liable to the 
injured party; not, of course, as an agent, but in his individual 
capacity as a principal. 

To apply these propositions to the case of the telegraph com- 
pany, it would be a violent presumption to say that, by leaving a 
message with them for transmission, the sender holds them out as 
authorized to deliver any message which they in good faith may 
send over their lines. The situation is quite different from that 
of a recognized case of agency. It might well be doubted, even 
whether the mere employment of a private messenger, not a ser- 
vant, to convey a message (this being confessedly his only con- 
nection with the sender) could be regarded as authorizing him to 
deliver any different word from that given, however upright his 
intentions. But the case of the telegraph company is much 
stronger. Here is a body of men authorized by statute to trans- 
act for the public a business of peculiar character, but little 
understood by other men; they have asked for and accepted a 
charter requiring them to perform ¢heir duties with care and skill ; 
and they thereby proclaim themselves able and willing to do so. 

There is clearly, then, more truth in the view that the tele- 
graph company hold themselves out as principals, than in the 
notion that the simple act of handing them a message for trans- 
mission constitutes them the party’s agents. Ina certain broad 
sense they may be considered as agents of the sender; in the 
same sense that the bullet is the agent of the assassin. But this, 
we submit, is not the legal idea of the term. An agent in the 
English law, we conceive to be, like the procurator in the Roman 
law,' one who acts with some discretion, or at least purpose, to 
bind another. Now the telegraph company acts with neither of 


1 See Goudsmit on Roman Law, p. 178, note. 
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these in sending dispatches; with no discretion, for they under- 
take with the sender to transmit the precise message given them, 
at all events (barring disturbances beyond their control), regard- 
less of consequences ; with no purpose to bind the sender, since 
this implies knowledge of the immediate object to be effected, and 
the exercise of volition towards its accomplishment. 

If this be correct, it may follow that the telegraph company 
are not to be regarded as agents of the sender, even when the 
message is correctly transmitted ; and we shall not shrink from 
such an inference. It is worthy of doubt if the courts do not 
often use the term “ agent ” merely as a short cut through a sup- 
posed difficulty in connecting persons with each other. The post- 
office authorities, for instance, are often said to be the agents of 
the receiver of a letter; but this is only to overcome the difficulty 
found in the fact that when a letter is once deposited in the post- 
office it is (except by the courtesy of the authorities) placed 
beyond the control of the sender. And it is suggested, with 
deference, that it would be better to say so, and thus give the 
receiver the letter, than to invent a fiction, as useless and mis- 
leading as it is false. 

But, at all events, the most that can be said is that the sender 
of a telegraphic message gives the company authority to send a 
dispatch; and if there is any further representation, that the 
supposed sender of the same authorized the transmission of the 
very dispatch delivered, such representation must be considered 
to be made as well by the company as by the sender; and, if 
false, the telegraph company, upon the doctrine of implied war- 
ranty of authority, are liable to the receiver.! 

1 Collen v. Wright, 8 El. & B. 647, in Exch. Ch. We must admit, however, that 
we are not altogether satisfied with this doctrine. Cockburn, C. J., dissented vigor- 
ously, in the case cited, from the notion of an implied warranty in such cases, charac- 
terizing it as a new principle in the law. It is clearly opposed to the analogies of the 
law ; for in other cases representations, to be actionable, must be fraudulent as well 
as false. Now, aside from the matter of the burden of proof, a warranty of this kind 
is nothing more than a representation of facts, whose materiality cannot be ques- 
tioned. Besides, a warranty of the existence of a fact in other cases derives force 
only as it is annexed to a contract or sale. Separate it from its connection and it has 
no vitality. For example, if I sue for a breach of warranty in the sale of a horse, it 
is only by affirming the contract of sale that my action is maintainable. See Street 
y. Blay, 2 Barn. & Ad. 456. Again, there are many cases of this very same class 
which are inconsistent with the doctrine. As-where an agent contracts for a principal 


who has deceased, or for a partnership which has been dissolved, without his know- 
ledge, and incurs no liability. See Smout v. Jibery, 10 M. & W. 1. 
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It is clear that the telegraph company cannot be considered as 
the servants of the sender of a message. Not to insist upon the 
notion that the relation of master and servant implies a power of 
appointment in the former, and that telegraph companies, being 
created by the legislature alone, for the public, cannot be made 
the servants of an individual, it will scarcely be doubted that it is 
essential to the relation that the master should have complete 
control for the time over the servant. It was doubtless upon 
this principle that De Forrest v. Wright, and all that class of cases, 
have been decided. In the case mentioned (which is cited with 
special approval in Hilliard v. Richardson*), the plaintiff brought 
an action for an injury caused by a public licensed drayman while 
unloading goods for the defendant; the drayman being in his 
employ at the time. It was held that the action should have been 
brought against the latter; and the court, upon a review of the 
authorities, said that the rule was this; that where the person 
employed is in the exercise of an independent and distinct 
employment, and not under the immediate control, direction, or 
supervision of the employer, the latter is not responsible for the 
negligence of the former. 

But the case of Allen v. Hayward, in the language used, is 
still more in point. The defendants, commissioners of navigation, 
were sued for defects in a drain made by one Button, a contractor 
for certain of the work to be done under the authority of the de- 
fendants. The court held the action not to be maintainable. In 
delivering the judgment Lord Denman, C. J., said: * On a care- 
ful reference to Lauyher vy. Pointer, in which the opinions deliv- 
ered by Lord Tenterden and Littledale, J., must be taken to lay 
down the correct law, ... it seems perfectly clear that in an 
ordinary case the contractor to do works of this description is not 
to be considered as a servant, but a person carrying on an inde- 
pendent business, such as the commissioners were fully justified 
in employing to perform works which they could not execute for 
themselves, and who was known to all the world as performing 
them. We find here none of the reasons which have prevailed in 
cases where one person has been held liable for the acts of another 
as his servant.” ® 

1 2 Mich. 368. 2 3 Gray, 349, 365. 

37 Q. B. 960. 45B.&C. 547. 


5 See Railroad Co. y. Hanning, 15 Wall. 649; Camp v. Church Wardens, 7 La. An. 
321; Painter vy. Pittsburgh, 46 Penn. St. 213. Pothier also says: “ Non-seulement la 
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The conclusion, then, at which we arrive is, that in the trans- 
mission of messages telegraph companies act as principals; and 
their liability for negligent mistakes (and perhaps delays) arises 
either on the ground of a misrepresentation of agency, or, cer- 
tainly, on the principle that a person must so conduct his busi- 
hess as not to injure others. 

We have suggested that it is possible that in Playford v. The 
United Kingdom Telegraph Co. the court may have thought this 
second ground inapplicable to the case, and the first may not 
have been suggested. But no reason occurs why the doctrine of 
the second proposition should not apply.! It does not affect one’s 
duties to third persons that he is bound to another by contract, 
or that he has broken the same, and rendered himself liable to the 
contractor. Rather, by adding another right against third per- 
sons, — that of requiring non-interference in the performance of 
the contract,—the contract adds, reciprocally, another duty to 
them, — that of a proper regard for their rights in its execution ; 
or, more definitely, that of refraining from action which would 
have a direct tendency (7. e., a tendency which might be fore- 
seen) to produce a particular injury. Now the telegraph is only 
resorted to in cases of importance and urgency, so that the very 
fact of presenting a message for transmission indicates that it con- 
cerns a matter of importance. The company cannot, therefore, 
fail to know that a mistake in transmission will be likely to pro- 
duce damage to the receiver, by causing him to do that which 
otherwise he would not do. Knowing, then, the probably evil 
consequences of transmitting an erroneous message, they owe a 
duty to the receiver of refraining from such an act; and if (by 
negligence) they violate this duty, they must, on plain legal prin- 
ciples, be liable for the damage produced. It may be added that 
the public nature of the duties owed by telegraph companies is 
sufficient to distinguish the position from that of Winterbottom 
v. Wright? and Collis v. Selden,’ if those cases be sound law. 

M. M. B. 


personne qui a commis le délit ou quasi-délit est obligée a la réparation du tort qu’elle 
a causé; celles qui ont sous leur puissance cette personne, telles que sont les péres, 
meres, tuteurs, précepteurs, sont tenues de cette obligation, lorsque le délit ou quasi- 
délit a été commis en leur présence, et généralement lorsque pouvant l’empécher, elles 
ne l’ont pas fait. Mais si elles n’ont pu Vempécher, elles n’en sont point tenues.” Obliga- 
tions, § 121. 

1 See Ellis v. American Tel. Co.,13 Allen, 226, 234, where the doctrine is held 
applicable to this case, though without giving the reasons. 

210M. & W. 109. 3 L. R. 3 C. P. 495, Bovill, C. J. 
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THE VIRGINIUS CASE.' 


ALTHOUGH the protocol of conference signed by Mr. Secretary 
Fish and the Spanish minister November 29, 1873, and the supple- 
mentary agreement between the same parties of December 8, the 
decision of the Executive as to the real ownership announced 
December 22, and the total loss of the vessel at sea while on her 
way to an American port, have subdued or even destroyed the 
intense popular excitement which so suddenly arose about the 
Virginius case, and which, but for the calm wisdom and modera- 
tion that guided both the governments at Washington and at 
Madrid, might have driven the two nations into an unhappy 
war, yet the case itself involves questions of public law of the 
highest.interest to us and to all maritime countries, — questions 
which, depending upon analogies rather than upon any positive 
precepts of international jurisprudence, cannot be considered as 
yet definitively settled, and which may, therefore, arise again to 
vex the deliberations of cabinets and to disturb the tempers of 
peoples. It is a matter of supreme importance to the United 
States that the particular doctrines upon which this and all 
similar international disputes must rest, should be established on 
a sure basis, both of equitable principle and of statesmanlike 
policy. While every citizen, regarding the flag as the symbol of 
national independence and sovereignty, should properly resent a 
wrongful act towards it as an insult to his country, yet he should 
be taught to regard the unlawful and fraudulent use of that flag 
as a far graver insult than any mere proceeding of external vio- 
lence or interruption. Since we Americans have asserted, and, 
by means of the three rules contained in the Treaty of Washing- 
ton and the decision at Geneva thereon have partially established 
the broad principle of neutral responsibility and active neutral 
duty towards the combatants in a war which may be maritime, 


1 An article discussing some of the legal questions in this case upon the facts as 
then disclosed was prepared for our January number; but the important develop- 
ments which were made in December required that the paper should be entirely 
re-written, and the brief time which intervened rendered that impossible for the Jan- 
uary number. We are now enabled to give an exhaustive résumé of the facts, and a 
careful discussion of the law. 
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and since, by the long extent of our coast and the nature of the 
foreign population which collects in our principal seaports, we 
are peculiarly exposed to unlawful and clandestine invasions of 
our status as a neutral power, it would seem to be the first duty 
of the government to adopt such rules as will prevent the fraudu- 
lent use of our flag, and to enforce these rules in such a manner 
as to show that our practice is to be in conformity with our 
theory. This course is not only demanded by abstract justice, 
but is in accordance with the dictates of mere expediency. From 
these considerations it is proper, now that the popular excitement 
of the day has passed, to review the Virginius case in a calm and 
judicial manner, to ascertain, if possible, the doctrines of the 
public law which govern it, or, if it be found that no such doc- 
trines have as yet been authoritatively established, to indicate the 
rules which ought to be accepted by the United States as at once 
just and politic. The discussion will be separated into three 
principal heads: first, a historical sketch of the Virginius ; second, 
a very brief statement of the diplomatic correspondence in refer- 
ence to her seizure ; and third, an examination of the legal ques- 
tions which arise in the case. 


J. A HISTORY OF THE VESSEL AND OF HER OPERATIONS TO THE 
TIME OF HER CAPTURE BY THE SPANISH MAN-OF-WAR. 


The narrative which follows is condensed from the depositions 
and exhibits found in the “ Message of the President containing 
the correspondence and documents relative to the capture of the 
steamer Virginius and proceedings subsequent thereto,” trans- 
mitted to Congress January 5, 1874.1. The evidence of the facts 
which are detailed is found in the custom-house papers relative to 
the registry of the steamer and her clearance from New York in 
1870; the testimony of two Venezuelan prisoners taken at 
Havana in November, 1871, by a Spanish magistrate, in pres- 
ence of the American and the Venezuelan consuls; the ex parte 
affidavits of Captain Francis E. Shepperd (May 2, 1872), and of 
two seamen (December, 1870), and certain depositions made at 
New York in November and December, 1873, before a United 
States commissioner. This latter inquiry was by arrangement 
conducted by counsel representing the Spanish minister, and by 


1 48d Cong. 1st Sess. H. of R. Ex. Doc. No. 30. 
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the United States District Attorney, representing the . State 
Department, the cross-examination being careful and searching. 
The witnesses on this occasion were Francis E. Shepperd, Francis 
Bowen, and Charles Smith, successively masters of the Virginius 
after her departure from New York in 1870; Edward Greenwood, 
her first assistant-engineer ; five of her seamen or firemen; and 
lastly, Adolfo de Varona, a leading member of the Cuban junta 
at New York. There is no reason to doubt the truthfulness of 
the statements made by these persons; they sustain and corrobo- 
rate each other even in regard to minute particulars; they were 
testifying against their own interest, for they disclosed acts done 
by themselves in violation of United States statutes. In respect 
to Varona, some more particular observations will be necessary in 
the proper place. Having thus described the official sources from 
which the account of the Virginius and her operations is obtained, 
it will not be important to verify each fact in the narrative by a 
special reference to the page of the congressional document where 
the evidence of it is to be found. 

The Virgin was originally an English-built blockade-runner, 
captured during the war, andin 1866 was at New Orleans, the 
property of the United States. Having been sold to one M. T. 
Steele, she again in 1867 reverted to the United States by reason 
of Steele’s failure to pay the purchase price. In 1870 she was 
lying at Washington. She was there sold and conveyed to John 
F. Patterson for the sum of $9800, the bill of sale being executed 
by E. C. Banfield, Solicitor of the Treasury, on the 27th of 
August, 1870. It does not clearly appear whether this price was 
in the first instance paid by the Cuban junta, so that coming 
originally from them it merely passed through the hands of 
Patterson as a conduit, or whether it was advanced by Patterson 
or Roberts, with whom he acted, and was refunded to him by the 
Cubans. There can be no doubt, however, that the purchase and 
conveyance were from the outset made on behalf of this Cuban 
association, and in pursuance of a prearranged agreement. Who 
was Patterson? Marshall O. Roberts and J. K. Roberts were 
largely interested in the Florida railroad, and in a line of 
steamers running in connection therewith. Patterson had been 
in their employ, sometimes as a personal agent of M. O. Roberts, 
and sometimes as a subordinate official of the railroad. J. K. 
Roberts was associated with Patterson in the purchasing, repair- 
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ing, and clearing of the Virginius, and it was for a while a 
matter of doubt in which of their names the title should be 
taken. In September, 1870, this Roberts employed Captain 
Shepperd as commander to take the newly purchased steamer 
from Washington to New York, which he did during that month. 
At this time, or immediately after her arrival in New York, 
Roberts told Captain Shepperd that he had bought the vessel on 
account of certain Cubans, among whom were José Maria Mora 
and Gen. Manuel Quesada, that these Cubans had furnished the 
money to pay the purchase price and for the repairs afterwards 
made upon her. About two weeks after her arrival in New York 
Roberts again informed Captain Shepperd that the steamer was 
owned by the Cubans, and was to be used by them in their enter- 
prise, and inquired if he would be willing to take command of 
her for that purpose. The captain naturally desired to commu- 
nicate directly with the principals, and an arrangement was made 
for his immediate introduction to them. That evening, at the 
house of Mora, an interview took place, Roberts, Patterson, Mora, 
Quesada, Varona, and a number of other Cubans, being present. 
Mora and Quesada declared that they were owners of the Vir- 
ginius. An arrangement was there perfected by which Shepperd 
was made her master, to act, however, under Quesada’s directions, 
and she was to proceed directly to Curagoa, but her ultimate 
object was to be the transporting of arms, munitions of war, and 
soldiers to the island of Cuba in aid of the insurgents thereon. 
In the mean time repairs were made, an outfit furnished, and a 
crew engaged, under the ostensible direction of J. K. Roberts and 
Patterson, each of these gentlemen disbursing the necessary 
money for those purposes. The vessel, then called the Virginius, 
was registered in the name of John F. Patterson as owner, he 
making the necessary oaths as to his sole interest; but an infor- 
mality exists in the preliminary official papers which it is proper to 
point out, as it may affect even the primd facie validity of the 
registry. The United States statutes! require that “ previous to 
the registry of any vessel or ship, the husband, or acting and 
managing owner, together with the master thereof, and one or 
more sureties, shall become bound to the United States in ‘the 
sum of $2000,” upon a certain condition which it is unnecessary 


1 1 Brightly’s Digest, p. 825, § 7; 1 U. S. Stat. at Large, p. 287, § 7. 
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to state. The bond actually given in pursuance of this require- 
ment, and dated September 26, 1870, is executed by Patterson 
and Shepperd alone without any sureties. On the 4th of 
October, 1870, the steamer cleared from New York, and the 
necessary official documents were executed by the master, show- 
ing that she was bound for Curacoa. The ship’s company con- 
sisted of about thirty men, H. Marquis being the chief engineer 
and Edward Greenwood the first assistant. The cargo, as ap- 
peared by the manifest, consisted of 170 barrels of bread, valued at 
$680, two boxes of saddlery, $400, and four boxes of clothing, 
$350. No insurance was effected either upon the ship or the 
cargo. Leaving the bay on the Sth of October, the same after- 
noon, when a few miles below Sandy Hook, she met a steam-tug, 
—the Virginia Seymour,—and took on board from the latter 
about twenty Cubans, among whom were Gen. M. Quesada, 
Adolfo Varona, Eloy Camacho, and Domingo Mora, and also a few 
boxes containing arms, ammunition, and military accoutrements. 
The tug returning, the Virginius, with her completed cargo and 
passenger list, pursued her way towards Curagoa. Captain Shep- 
perd testifies that during the entire voyage he acted under the 
directions of Gen. Quesada, communicated to him by Varona, 
and that from first to last he regarded and treated these persons 
and their associates as the actual owners, and as having complete 
control over the vessel’s movements. At one time, before reach- 
ing their destination, a merchant ship being in sight, Quesada 
proposed to the captain to raise the Cuban [insurgent] flag, and 
to capture the vessel if she should turn out to be Spanish. The 
worthy captain declined doing this himself, but with a true thrift 
suggested that it would be a very easy matter for them to over- 
power him, and tie him in his cabin, and then make the capture 
on their own responsibility. This ingenious scheme was frus- 
trated, however, by the discovery that the vessel in sight was 
British. The Virginius reached Curagoa on the 15th of October. 
On the next Tuesday the schooner Billy Butts arrived from New 
York, and on the afternoon of the next day stood out to sea 
again. The same night the Viryinius followed, overtook the 
schooner, and towed her to Buen Ayre, an island about thirty 
miles distant. The cargo of the Billy Butts was immediately 
transferred to the steamer. This cargo consisted of several 
hundred cases of shot, shell, and ammunition, more than 100 cases 
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of arms, boxes of leather, and other goods and hardware, six gun- 
carriages, and four brass cannon or howitzers. The crew demand- 
ing an explanation of this transaction, and refusing to work 
further, Gen. Quesada promised them an advance in their wages, 
and a considerable bonus in case they made a successful landing 
in Cuba, and they thereupon returned to their duties. After this 
transfer the Virginius proceeded to Puerto Cabello, where she 
arrived October 24, and remained until about the middle of 
November. At this time a civil war was raging in Venezuela, 
one of the parties, under the command of Guzman Blanco, being 
called the * Yellows,” and the other party the “ Blues.” After 
some delay and negotiation Gen. Quesada avowed his purpose of 
aiding the “ Yellows” and Blanco, under an agreement that 
when the contest was ended he in turn should be assisted by 
Venezuelan troops and arms. Captain Shepperd deeming this 
proceeding a breach of his contract made with the junta in New 
York, and being disappointed also in the prompt and full pay- 
ment of his salary, left the ship about the middle of November 
and returned to New York. After his departure, Marquis, the 
chief engineer, was designated as the nominal captain ; but as he 
was ignorant of navigation the real master was a Cuban, Eloy 
Camacho, he always acting, however, under the immediate direc- 
tion of Quesada. The negotiation with the Venezuelan com- 
mander was still carried on, and an arrangement was soon 
concluded. While the Virginius was thus lying in the harbor of 
Puerto Cabello, one of her small boats, manned by sailors from 
the crew, took Quesada and Varona and carried them to a spot 
two or three miles distant on the beach, where Quesada landed 
and held a private conference with a Venezuelan officer, supposed 
to have been Blanco. During this short expedition the boat 
openly carried the Cuban flag. The arrangement spoken of was 
doubtless made at this interview, and its fruits soon became 
apparent. A part of the arms and ammunition which the Virginius 
had received from the Billy Butts was landed and placed in a 
Venezuelan fort, while the remainder was transferred to the 
Venezuelan gun-boat La Orientala, which was then lying in the 
same harbor. Late in November the Virginius took this gun- 
boat in tow and proceeded out to sea, and soon met a fleet of 
schooners, each armed with a single gun, belonging to the 
“Blues,” which the witnesses call “the mosquito fleet.” The 
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Virginius remaining stationary, the Orientala went into action. 
The conflict, however, was short and bloodless; only one shot 
was fired by the gun-boat, and the mosquito fleet surrendered. 
During this “action,” of which the Virginius was a near specta- 
tor, the American flag, which to that time had been flying upon 
her, was hauled down, and the Cuban [insurgent] flag was run 
up by the direction of Gen. Quesada, who was on board. After 
the surrender the American flag was restored. ‘This peculiar 
transaction is deposed to by several independent witnesses, — 
by Greenwood, the assistant-engineer, who had been loaned to 
the Orientala for the purpose of superintending repairs upon her 
machinery, and who witnessed it from her deck, and by several 
seamen on the Virginius, who watched the performance at the 
distance of a few feet. The Virginius immediately took the 
captured schooners in tow, and carried them into the harbor of 
Puerto Cabello; in fact, it is not improbable from the whole 
evidence that this * Blue” fleet actually struck their colors to 
her and not to the Venezuelan man-of-war; they were certainly 
overawed by her presence, and regarded her as a Cuban ally 
of the Orientala. She rendered further aid to Blanco and the 
“ Yellow” party by transporting troops and arms from place to 
place along the coast. From this date there is a considerable gap 
in the evidence taken during the months of November and Decem- 
ber last, but the most important operations of the vessel during 
the interval are known from other sources. The Venezuelan 
contest appearing to have been ended, the Virginius on the 14th 
of June, 1871, sailed from Puerto Cabello with a small force of 
Venezuelans and Cubans under the command of Gen. Rafael 
Quesada, and on the 21st of the same month made a successful 
landing at Bocca de Cabello, on the southern coast of Cuba. She 
at once discharged the troops and her cargo, which consisted of 
carbines and rifles, a large quantity of ammunition, military equip- 
ments, and clothing. It is unnecessary to follow her through the 
next six’ months, until we find her, about the 1st of April, 1872, 
laid up at Aspinwall, where she had spent a large part of the 
time in idleness. At that date Francis Bowen, an experienced 
ship-master, was employed by Gen. M. Quesada to act as her 
captain. In answer to an inquiry as to her destination, Quesada 
informed him that the steamer was to land an expedition on the 
coast of Cuba, and offered $300 per month salary, with a further 
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bonus of $5000 if the attempt was successful. Quesada further 
assured him that if they were successful “ every thing would then 
be prosperous with the Cuban junta at New York,” and that he 
should be put in command of a new ship armed as a privateer. 
Bowen took the command, but during its whole continuance, 
which was brief, he only knew and recognized Quesada as the 
owner and as the person having supreme control over her move- 


_ments. Varona, Quesada’s original secretary or deputy, who 


~ 


sailed with him from New York, had long ago left the vessel upon 
other business, and his place was now filled by one Pedro Alfaro, 
through whom the general communicated all his wishes and 
instructions. There were at that time fifty or sixty Cuban re- 
cruits living near by in barracks awaiting her departure, who 
were daily supplied with provisions from the steamer. The new 
captain, finding no American flag on board, purchased one. No 
concealment was attempted by Quesada or Captain Bowen in 
reference to the character and destination of the vessel. About 
the 1st of May she sailed with sealed orders issued by Quesada. 
By the direction of the American consul, the United States gun- 
boat Kansas escorted her out to sea, in order to protect her from 
an apprehended attack by the Spanish man-of-war the Pizarro, 
which was lying at Aspinwall. In compliance with her orders, 
the Virginius proceeded to Carthagena, and after a short delay to 
Puerto Cabello. Quesada soon followed, and upon his arrival 
Captain Bowen resigned his command, and soon after went to 
New York. One transaction, in which he took a nominal part, 
requires a special notice. The Virginius was largely indebted at 
Aspinwall (or at least such indebtedness was pretended) for re- 
pairs, supplies, and other necessaries. In order to release her 
from these claims, Captain Bowen signed a bottomry bond to the 
Mahl Brothers, merchants of that place, who had acted as her 
agents, and also as the general agents of the Cuban junta. This 
bond for over $10,000 was executed at the sole direction of 
Quesada, without any communication, or attempt to communicate, 
with Patterson in New York, who stood as owner in the registry. 
This one fact alone is conclusive. If Patterson had been the 
owner, a bottomry bond signed by the master without his instruc- 
tions, when there was ample time and opportunity to communi- 
cate with him and obtain his advice, would be void; but the 
creditors, who were familiar with all the facts, knew there was 
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no risk, for they had the assent of the actual owner, Quesada, 
and did not need that of the pretended owner Patterson. Bowen 
testifies, “I signed this bond entirely under the direction of 
Manuel Quesada; . . . of course, I exercised no judgment.” At 
the retirement of her late master the Virginius was left at Puerto 
Cabello without a crew, and with only two or three inferior 
officers; but in June an American ship-master, Charles Smith, 
was engaged as her captain. This person was employed by 
Quesada, acting through Alfaro as his secretary and interpreter, © 
the same terms being offered and the same destination disclosed 
as in the case of Bowen’s hiring. Upon taking command Smith 
found on board one Venezuelan flag, one old American, — that 
purchased by his predecessor,—and six Cuban flags. Having 
shipped a crew, after a delay caused by a transaction to be imme- 
diately described, the steamer cleared and started, by Quesada’s 
directions, on a course towards St. Thomas; but when out at 
sea, Gen. Quesada ordered the direction to be changed to Mara- 
caibo, saying, “I want to go to Maracaibo. Pulgar is my friend, 
and I will get plenty of money there.” To Maracaibo they went. 
The transaction at Puerto Cabello referred to indicated in the 
plainest manner the character of the vessel and its real ownership. 
A judicial proceeding was commenced, and was regularly con- 
ducted, according to the forms of the local law, upon the bottomry 
bond above described. This suit was managed by Alfaro, who 
appears to have controlled both sides of the litigation. He in- 
structed Captain Smith what papers to sign and make oath to, and 
the captain implicitly followed his directions. A decree was 
rendered ordering the steamer to be sold, appraisers having been 
appointed, who fixed her value at $18,000. The sale took place, 
and the Virginius was knocked down to an Englishman named 
Bailey, residing in Caraccas, for $17,500, Alfaro, however, actually 
making the bid, and announcing that he had received his author- 
ity by telegraph. From this time it was designed to raise the Brit- 
ish flag, and to treat the vessel as British; in fact, before the sale 
the captain, by order of Alfaro, was engaged in making the 
proper British colors. Her Majesty’s consul, however, had a very 
different notion of his country’s honor than the American consuls 
in that and neighboring ports seemed to have, and at once 
crushed the fraudulent scheme which Quesada and Alfaro had 
contrived. The day after the sale this official called upon Cap- 


q 

j 

| 

Hl 


THE VIRGINIUS CASE. 479 


tain Smith, and after inquiring if the latter intended to hoist the 
British flag, quietly added, “ I have a telegram from the British 
minister at Caraccas to seize her as a pirate if she hoists the 
British flag.” Of course, that flag was not raised. This message 
being at once communicated to Alfaro, he prudently discovered 
some convenient irregularity in the judicial proceedings; further 
affidavits were made, additional steps taken before the court, and 
the sale was pronounced a nullity. Thus, in the summer of 1872, 
by a decree of a competent local tribunal, the Virginius was con- 
demned in an action in rem, brought to enforce a common mari- 
time lien, was regularly sold, and the title completely transferred 
to the new purchaser. This transfer destroyed — “ransacked ” 
—all prior titles, by whomsoever held, and it was only by means 
of an assumed nullification of this decree and sale, contrived to 
avoid the effect of unforeseen obstacles, that the original pretended 
title in Patterson was restored. It seems very clear, however, 
that the bottomry bond to the Mahl Brothers was a sham from 
the outset; that it could have represented no such indebted- 
ness as it purported to secure ; that it was part of a contrivance 
by which, if occasion required, the paper-title might be changed, 
and another apparent nationality given to the ship ; and that only 
the firmness, or rather the common honesty, of the British officials 
prevented this scheme from becoming successful. After leaving 
Puerto Cabello, and while on the voyage to Maracaibo, Quesada 
and Alfaro informed Captain Smith that they desired to arm the 
Virginius, —to put cannon on board her; that they had blank 
commissions with them to be filled up, and a commander’s rank 
in the Cuban navy was offered for his acceptance. . She reached 
Maracaibo August 11, 1872, and lay there several months. She 
was openly regarded and treated as a Cuban vessel, as belonging 
to the insurgents, and not as a mere United States blockade- 
runner. Quesada and his secretary Alfaro had complete, avowed, 
notorious control over her and all her movements. The local 
officers, by their visits and hospitalities, gave an approving 
welcome. In October she made a pleasure trip with Pulgar and 
suite, and a number of invited guests, ladies and gentlemen; 
the government band furnished the music ; a dinner was followed 
by dancing, and that by a supper, which closed with speeches, 
which were vehement in favor of Cuban independence and the 
success of the insurgents. All the witnesses who were examined 
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—the three captains, the engineer Greenwood, and several very 
intelligent subordinates — unite in the following statements, which 
I have grouped together for the purpose of brevity. After leav- 
ing New York no communication whatever was had with Patter- 
son, the owner in the register; no advice was ever asked, no 
directions ever sought, but he was utterly ignored by masters, 
officers, and crew of the steamer, and by the American consuls 
and local authorities of the ports which she visited. Gen. M. 
Quesada was uniformly regarded and treated by all these classes 
of persons as the real owner, and he exercised all the power 
which an owner can possibly exercise in every emergency and 
every transaction. In many communications with the American 
captains and superior officers in their employ, Quesada, Varona, 
and Alfaro declared that the vessel belonged entirely to the 
Cubans ; that Patterson had no interest whatever in her: that his 
name was used as a mere cover, because it was necessary that 
an American should appear in the registry as owner; and that 
she would never return to the United States. Repeated decla- 
rations of Patterson to the same effect were also proved. Finally, 
it is the concurring testimony of all the witnesses who speak on 
the subject, — including the three captains, — that the American 
consuls in the various ports which the Virginius entered, and in 
which she carried on her operations, were fully aware of her true 
character, ownership, and destination. These gentlemen were 
not left to any mere surmises, nor to any conclusions drawn from 
appearances; something more than suspicions, however well- 
founded, were raised in their minds: they were actually informed 
of the facts by the Cuban owners and by the American captains ; 
in every instance they showed by their conversation that they 
understood and appreciated the information. Yet most of them 
not only shut their ears to Spanish complaints, but openly, actively, 
and zealously assisted the Cuban insurgents in carrying out their 
projects, and in consummating their fraud upon the United States 
sovereignty. One of them, it is true, at Puerto Cabello, after the 
pretended sale to the Englishman, expressed his gratification that 
the ship was at last off from his hands; and another at Maracaibo 
warned Captain Smith in the following friendly manner: “ Why 
don’t you get rid of that damned pirate? She is nothing but a 
pirate, and you will get caught by and by, and they will hang 
you, and I want to see you off, anyhow, though I don’t care for 
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any of the rest.” They all extended to the ship their consular 
protection, as though she had been a bond fide American bottom 
engaged in lawful commerce. A statute of the United States 
requires that every vessel claiming to be national, and registered 
as such, must bear a number “ marked or carved on her main 
beam, and if at any time she shall cease to be so marked, such 
vessel shall be no longer recognized as a vessel of the United 
States.”! All the evidence shows, and the fact seems to have 
been admitted, that prior to February 21, 1872, the Virginius was 
without any such official number. On that day, however, the 
number 25,851 was assigned to her by the Treasury Department, 
but upon whose application does not appear. After the resig- 
nation of Captain Smith at Maracaibo in November, 1872, a 
Captain Williams became the master. She performed some 
occasional services in the adjacent waters, was dry-docked and 
cleaned at Martinique in December, and proceeded in February, 
1878, to Magalena River, where she lay idle for three months. 
In May she was moved to Aspinwall, and her machinery was 
there carefully repaired, preparatory to another military expedi- 
tion. The U.S. steamer Kansas was lying in the same harbor, 
and the Spanish gun-boat Bazan arriving, a correspondence arose 
between their commanders. Lieut. Autran of the Bazan wrote 

on the 38d of June to Commander Reid of the Kansas, insisting 
that the Virginius was liable to capture, on the ground that she 

belonged to the Cuban insurgents, and had committed an act of 

hostility to Spain in the landing of troops and arms already de- 
scribed, and requesting “ a definite answer to his question whether 
the Viryinius was entitled to fly the American flag.” Commander 
Reid, in answer, announced his determination to protect her at 
all hazards, because she was entirely an American vessel. The 
Spaniard replied that he should prevent her departure by all the 

force at his command; but subsequently withdrew this avowal, 

and made the milder, and, as it would seem, very reasonable prop- 

osition, that she should be sent to the United States, and should’ 
there be proceeded against in the national courts at the suit of the 

Spanish government. This proposition was declined, and on the 
5th of July the Virginius sailed from Aspinwall under the escort 
of the Kansas. She was laden with arms, which had been 


1 2 Brightly’s Digest, p. 585, § 13; 14 U. S. Stat. at Large, p. 331, § 13. 
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forwarded by the New York branch of the Cuban insurgents, 
and although ostensibly cleared for New York, she made a 
successful landing on the coast of Cuba, discharged her cargo in 
safety, and proceeded to Kingston, where Captain Williams 
resigned his command. Before describing the events which 
brought her career to a disastrous end, the testimony of Adolfo 
de Varona, taken in November last, may properly be introduced. 
He is a Cuban gentleman, a physician and surgeon, educated at 
Philadelphia and at Edinburgh, an original participant in the in- 
surrection ; but he became an American citizen in January, 1872. 
After some detail of prior events, he makes the following state- 
ment bearing upon the subject-matter now under consideration. 

In 1870 Gen. M. Quesada and he were sent on a mission, of 
which Quesada was the head, particularly to the United States, 
the object of which was to procure arms, ammunition, and all 
warlike material, and to enlist soldiers, and to transport the same 
to Cuba. They arrived in New York in February, 1870, and 
proceeded at once to organize their forces by combining the 
different associations, and by raising money for their purposes. 
They purchased the Virginius, and the arms and other material 
which was sent out in the Billy Butts to be transferred to the 
steamer. As secretary of the mission, Varona had personal 
knowledge of these purchases, and of the funds from which the 
payments were made. In regard to Patterson, he says that an 
arrangement was made by which Patterson was to be the nominal 
owner ; that he was present at the house of Mora, in company 
with Captain Shepperd, Quesada, and others, and there met Mr. 
Patterson, but does not recall the man, only remembering the 
name, and that there was a person to whom the name belonged. 
He was one of the party which went on board the Virginius 
from the tug Virginia Seymour, and acted as Quesada’s secretary 
until, after reaching Curagoa, he was detailed for other duties. 
He corroborates Captain Shepperd’s testimony in every particular, 
and declares in the most emphatic manner that Quesada had a 
right to control the Virginius as owner; that there could be no 
doubt of his right. It is proper to add that De Varona expressed 
his continued sympathy with the insurgent cause. Under any 
proper conception of sovereign rights and obligations, this fraudu- 
lent use of our national flag, so openly and unblushingly extended 
through several years, this series of attacks upon a friendly power 
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under the assumed garb of a nationality which was avowedly 
feigned, — was a far deeper insult, a far greater outrage to the 
honor of the United States, than the constructive violence done 
to the flag in the final capture made by the Spanish gun-boat. 

We left the Virginius at Kingston. Preparations were at once 
made for a third hostile expedition. Captain Joseph Fry,a United 
States citizen, arrived in July and took command. A cargo of 
arms, ammunition, and other warlike material which had been 
accumulating was placed on board. A considerable number of 
persons intending to join the insurgents also embarked, a few of 
whom were American citizens or British subjects. All these pro- 
ceedings were open, notorious, without an attempt at conceal- 
ment. On the 23d of October, 1873, the steamer sailed from 
Kingston, having cleared at the United States Consulate as a 
United States vessel, for Port Simon, Costa Rica. Proceeding to 
the coast of Cuba with the design of effecting a landing, she was 
intercepted by the Spanish gun-boat Tornado. A chase of eight 
hours long ensued, and ended by her capture on the 31st of Octo- 
ber, at 10 p.M., at a point about eighteen miles distant from the 
east end of Jamaica, as Captain Fry declared under oath. During 
this chase and at the moment of capture she was flying the United 
States flag. The Virginius was carried to the port of Santiago 
de Cuba on the 1st of November, when all the persons on board — 
numbering 155—were placed in close confinement. A court- 
martial was immediately organized, which condemned most if not 
all the prisoners to death, — this summary proceeding being, as is 
alleged, in accordance with the Spanish laws, so far at least as the 
character of the court and the nature of the judicial forms em- 
ployed are concerned. Four were executed on the 4th of Novem- 
ber, twelve on the 8th, and thirty-seven on the 13th, among which 
number was Captain Fry. Further executions were suspended 
by peremptory orders from Madrid. Of the crew fifteen sur- 
vived, and of the so-called “ passengers” eighty-seven. 


II. THE DIPLOMATIC CORRESPONDENCE. 


It would be useless to go through the correspondence conducted 
by Mr. Sickles with the Spanish cabinet, and with the State De- 
partment, for it led to no results except that gentleman’s loss of 
office. The Secretary of State soon perceived that the manner 
in which Mr. Sickles chose to perform his delicate duties, the in- 
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temperance of his language, and his evident personal desire to 
widen instead of close the breach, would speedily render any set- 
tlement absolutely impossible, and he quietly transferred the 
negotiations from Madrid to Washington. We may be permitted 
to remark in passing that, if out of every evil there comes some 
compensating good, the balancing benefit of the Virginius case 
must have been the vacancy which it caused in the ranks of our 
foreign ministers. ‘The consular correspondence is even less im- 
portant than that of Mr. Sickles. The official communications 
between Mr. Secretary Fish and Admiral Polo de Bernabé, the 
Spanish minister, began on the 12th of November and con- 
tinued almost daily until the 23d, when the definite agreement 
between the two governments was signed.. This correspondence 
may well be regarded as the ideal of a candid, upright, judicious, 
Christian diplomatic negotiation. Each of the two plenipoten- 
tiaries showed a strong desire to reach a peaceful result, so far 
as that might be consistent with the truth and with the 
honor of his nation. When we recall the popular excitement 
which raged in both countries, and the fact that persons occupy- 
ing positions and wielding means of influence were endeavoring 
to inflame this excitement to yet higher degrees of intensity, 
whether Americans or Spaniards, we may unite in feelings of 
reverent thankfulness towards the two representatives who, calm 
amidst the turbulence, averted the danger of a wicked war, and 
agreed upon terms of a settlement alike satisfactory and honora- 
ble to each of the high contracting powers, because, while recog- 
nizing rights of each that had been invaded, they admitted wrongs 
done by each to the injury of the other. It is sufficient for our 
purpose to indicate the general tone and the substance of this 
discussion without entering upon any minute analysis of the de- 
tails. Mr. Fish planted himself upon the position, which he never 
forsook, that the Virginius, having been registered as a United 
States vessel carrying official documents, regular upon their 
face, which certified her nationality, and bearing the United 
States flag, was entirely beyond the jurisdiction of any other 
power while on the high seas in time of peace ; that if she had in 
fact committed a fraud upon the United States, if her papers 
were obtained through false representations and perjuries, if she 
had violated the statutes of this country, she was responsible 
only for such wrong to the government which she had offended, 
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and was justiciable only in its courts; that the jurisdiction of 
Spain for any infringement of its laws could only attach to her 
while in Spanish waters, and ceased as soon as she reached the 
high seas. -Admiral Polo de Bernabé, while admitting the cor- 
rectness of these propositions as general doctrines of the inter- 
national law, contended that they applied only to ships which 
were actually American, and had no bearing on the case of a 
vessel which was really owned and controlled by Spanish subjects, 
who, although in a condition of insurrection, were none the less 
subjects, and did not even possess the rights of belligerents. He 
insisted that the Virginius was in fact owned and controlled 
by such Spanish subjects; that she was in no respect a United 
States merchant ship merely engaged in illicit or contraband 
commerce, but had long been used, and when captured was 
being used, to convey military expeditions to and in aid of the 
rebels; that she was, therefore, under the jurisdiction of Spain 
even on the high seas. He proposed that the difficulty be settled 
by arbitration, and announced the readiness of his government to 
refer the matter to any European power which might be named 
by the United States, and to surrender the vessel into the custody 
of such power to await the decision. This proposal Mr. Secre- 
tary Fish declined, saying “that while the government of the 
United States was ready to refer to arbitration all questions which 
are properly subjects of reference, the question of an indignity to 
the flag of the nation, and the capture, in time of peace, on the 
high seas of a vessel bearing that flag, and having also the reg- 
ister and papers of an American ship, is not deemed to be one 
which is referrible to other powers to determine ; that a nation 
must be the judge and the custodian of its own honor.” Finally, 
upon a suggestion offered by the Spanish cabinet and accepted by 
the President, an agreement was made, the protocol of which was 
signed on the 29th of November. Spain stipulated to restore the 
Virginius and the survivors of the crew and so-called passengers, 
and on the 25th of December then next, to salute the flag of 
the United States. “If, however, before that date Spain should 
prove to the satisfaction of the government of the United States 
that the Virginius was not entitled to carry the flag of the United 
States, and was carrying it at the time of her capture without 
right and improperly, the salute will be spontaneously dispensed 
with, as in such case not being necessarily requirable ; but the 
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United States will expect in such case a disclaimer of intent of 
indignity to its flag in the act which was committed.” The 
United States stipulated in such case to adopt legal proceedings 
against the vessel and against the persons who have betn guilty of 
unlawful acts in connection therewith, while Spain should prose- 
cute any of its colonial authorities who may have infringed Spanish 
laws or broken treaty obligations. On the 8th of December a 
supplemental agreement was signed, by which the exact time and 
manner of the surrender and the details of the salute were ar- 
ranged. During the interval Admiral Polo was busied in taking 
the depositions already referred to, and on the 10th of December 
they were delivered to the Secretary of State, and on the 11th 
were laid before the Attorney-General, with a request for his 
opinion thereon. Mr. Attorney-General Williams returned his 
official opinion, dated December 17th, in which, after recapitulat- 
ing the evidence and the facts proved by it, he reaches the fol- 
lowing conclusion, which we quote verbatim: ‘ Assuming the 
question to be, what appears to conform to the intent of the prot- 
ocol, whether or not the Virginius, at the time of her capture, 
had a right as against the United States to carry the American 
flag, I am of the opinion that she had no such right, because she 
had not been registered according to law.” Having, as he evi- 
dently supposed, answered the question submitted to him by the 
State Department and the President, the Attorney-General pro- 
ceeded to express an opinion upon other matters, which we shall 
examine with care in a subsequent portion of this paper. The 
diplomatic correspondence was brought to a close on the 22d of 
December by a letter in which Mr. Fish communicated to Ad- 
miral Polo the final decision of the President, — “ that the Virgin- 
ius was not entitled to carry the flag of the United States, and was 
carrying it at the time of her capture without right and improp- 
erly.” The salute having been dispensed with, the Virginius was, 


on the 25th of December, delivered into the custody of a United 
States man-of-war, to be carried to an American port; but on the 
way to her destination, while in tow of her convoy, she encountered 
a slight gale off Cape Hatteras, foundered and sunk to the bot- 
tom, and thus forever disappeared from the face of the earth, 


where she had in her day caused no little anxiety and created no 
little disturbance. 
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III. THE LEGAL QUESTIONS. 


Two entirely separate matters of difference between the United 
States and Spain, two distinct questions of the public law, arise 
out of the foregoing facts, and especially out of the events which 
took place on the 31st of October and on days subsequent thereto : 
First, was the capture of the Virginius at the time, place, and in 
the manner described a lawful act, or was it a wrong done to the 
United States? If it was unlawful, then this original delict fol- 
lowed and attached to all the subsequent proceedings, so that the 
United States could justly make reclamations for the execution 
of the captured persons who were not its own citizens. Sec- 
ondly, if the seizure itself was warranted by the doctrines of the 
public law, was the execution of that portion of the prisoners who 
were American citizens an infringement of any rights of the 
United States, general or special? It is plain that these questions 
are different ; the answer to one is not involved in that to the 
other. The first must depend upon principles applicable te all 
nations ; the second may be referred to the particular stipulations 
of some treaty between the two countries. It is a familiar rule of 
the international law that the right of protection which a state 
owes to and may exercise over its citizens extends to them even 
when they are within the jurisdiction of a foreign power and lia- 
ble to punishment for a violation of its laws. It is true this right 
of protection does not absolve the culprits from the consequences 
of their guilt, or withdraw them from the local jurisdiction which 
is about to use its punitive function, but it does authorize the 
parent state'to demand that all the judicial proceedings shall be 
regular and in accordance with the forms and methods established 
by law for the trial of such classes of offenders. Assuming that 
the American crew and passengers of the Virginius were viola- 
tors of the Spanish laws, and that they had properly fallen into 
the hands of the authorities at Santiago de Cuba and at Havana, 
it was the duty of Spain to provide, and the right of the United 
States to insist, that neither the trial nor the penalty should be 
exceptional, but that both should conform to the procedure which 
had previously been adopted by general legislation for all such 
crimes and criminals. The universal obligation and right thus 
stated would become special if Spain had expressly stipulated in 
some prior treaty that certain defined forms and methods should 
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be observed in hostile proceedings against United States citizens. 
Enough has been said to show that the two inquiries are entirely 
independent, and nothing but confusion would result from dis- 
cussing them together. Under the first, the wrong, if any were 
done, was total and complete, and the demands of the United 
States extend to ship, cargo, crew, and passengers; under -the 
second, the wrong, if any were done, was confined to the few 
American citizens, and the reclamations of the United States are 
limited to them. As a full discussion of the whole subject would 
be impossible in a single article, we shall content ourselves with 
examining the first of these questions, which is by far the more 
important and the more difficult of the two. 

The capture and its consequences. What was the status of the 
Virginius and of her owners? The facts contained in the fore- 
going narrative show with absolute certainty that the vessel was, 
and from August 27, 1870, had been, the property of certain 
Cubans who were not citizens of the United States. This con- 
clusion is fully conceded in the opinion of the Attorney-General, 
and in the decision of the President communicated by the Secre- 
tary of State to Admiral Polo on the 22d of December, 1873, 
although the language of such decision, following that of the prot- 
ocol, is, ‘she was not entitled to carry the flag of the United 
States, and was carrying it at the time of her capture without right 
and improperly.”’ It follows that the asserted ownership of John 
F. Patterson was a pretence and a sham, and that the registry in 
his name was procured by the grossest fraud, and even by downright 
perjury. The statutes commonly known as the navigation acts 
require, among other things, that a vessel, in order te be Ameri- 
can, and as such to be entitled to carry the flag and the custom- 
ary ship’s papers which certify her nationality, and to demand and 
receive the protection due to her in such a character, must be 
wholly owned by American citizens. Prior to obtaining the reg- 
ister, which is the very muniment of title to this national protec- 
tion, the owner must make, and John F. Patterson did in fact on 
the 26th September, 1870, make, the following oath: “I, John 
F. Patterson, do solemnly swear . . . that I am a citizen of the 
United States, and the true and only owner of the said ship or 
vessel, and there is no subject or citizen of any foreign prince 


1 1 Brightly’s Digest, p. 824, § 4; 1 U. S. Stat. at Large, p. 287, § 4. 
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or state, directly or indirectly, by way of trust, confidence, or oth- 
erwise, interested therein, or in the profits or issues thereof.” I 
need not recapitulate the facts, but they demonstrate that this 
oath was false in every particular when made, and continued to 
be false as long as the steamer pursued its career. 

About the year 1868 a revolt against the Spanish crown broke 
out in Cuba, with the design, it is said, of securing the indepen- 
dence, of that island and establishing a republic therein. This 
movement, which has continued to the present day, has perhaps 
attained the condition of an insurrection. Neither Spain nor any 
other power, European or American, has recognized the insurgents 
as belligerents, nor the contest as a proper war. Although the 
reyolted subjects have maintained their attitude of resistance for 
several years, although they have been enabled to keep a fluctu- 
ating possession of some portions of the interior, and although they 
use the language of a pefected state organization, — speaking of 
a titular president, of foreign missions, generals, and the like, — 
yet they possess no government dominating over any defined part 
of the territory, including seapor's, seat of administration, and 
other indicia of permanence, and it is very doubtful whether their 
so-called army is other than a number of undisciplined, indepen- 
dent, predatory bands, sometimes dispersed and again appearing, 
but without an actual head or system. At all events, Spain has 
hitherto chosen to treat its own measures of repression as altogether 
civil, following in this respect the precedent set by the Executive 
and State Department of the United States during the first year of 
the rebellion. The insurgents, not being recognized as belliger- © 
ents, have no means of communicating directly and in their col- 
lective name with maritime countries, although their insular 
position and their need of military material render such commu- 
nication indispensable to the continuance and success of their con- 
test. They have no flag. The ensign which they have adopted, 
and which they call the flag of the Cuban Republic, is not offi- 
cially known, and could not be officially recognized, as the sym- 
bol of even a quasi or de facto nationality. No ship, either naval, 
privateer, or merchant, bearing that flag, upon entering a port 
of any civilized state, could transact business therein, nor perhaps 
even be suffered to depart therefrom, for it could not comply with 
the maritime and commercial laws of the nation to which the 
port belonged ; the ship’s papers, the commissions, and the flag . 
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would certify nothing, would have no symbolic character, would 
be mere nullities, because no sovereign, and even no people claim- 
ing to be sovereign, exists which is represented by these custom- 
ary forms. Whatever maritime operations the ‘* Cuban Republic ” 
or its individual members carry on, must therefore be carried on 
under the guise of some other flag, under the semblance of another 
national ownership. These are some of the disabilities which at- 
tach to insurgents who have not been clothed with the rights of 
belligerents. Certain corresponding disadvantages hamper the 
free action of the parent state. Belligerency is not a status which 
can belong to one of the contending parties alone, — it must be 
granted to both or to neither. As Spain denies to her revolted 
subjects the privileges which flow from an acknowledged war, she 
bars herself, at the same time, from the exercise of peculiar rights 
which spring from the same source. Among the important rights 
thus abandoned are those which may be enforced against neutral 
vessels upon the high seas; indeed, if we are strictly accurate in 
the use of language, there being no war there can be no neutrals, 
for belligerents and neutrals are correlative terms. As a conse- 
quence, a blockade in its full extent is impossible, and if at- 
tempted at all, must be confined to the narrow belt of territorial 
waters which surrounds the island ; search and seizure of foreign 
merchant vessels transporting contraband upon the open ocean 
beyond the same waters is equally unlawful. Since these two 
classes of rights imply a war, the exercise of them would at once 
proclaim the existence of a war, and of belligerency in the rebels. 
To sum up the results of these propositions: Spain has acquired 
no extraordinary rights against other nations in their organic ca- 
pacities, nor against the citizens thereof ; her means of repression 
in respect to the ships of such persons are confined in their oper- 
ation to the national territory, which reaches to the distance of a 
cannon-shot from the coast, and their exercise within this limit is 
not an incident of war, but of the ordinary functions of civil 
administration. She may arrest and condemn a foreign vessel 
transporting contraband or other cargo to the rebels while within 
the prescribed shore line, upon the same principle that the author- 
ities of any country may seize and confiscate a ship which is 
engaged in violating its revenue or navigation laws. This is 
strictly a municipal right, existing at all times, and does not extend 
to the high seas, which are the free and common highway of all 
peoples. 


a 
€ 
4 


THE VIRGINIUS CASE. 491 


Such being the relations of Spain and of the insurgents with 
other states and with their citizens, what are their relations with 
each other? The normal relations between sovereign and subject 
still continue unimpaired, as though no attempt had been made to 
disturb them by violence. The Spanish laws are still supreme ; the 
Cubans, no matter how disloyal, are in their persons and their prop- 
erty still subordinate to the central government, and amenable to its 
jurisdiction, however exercised. This is a familiar and elementary 
doctrine of international law, which in its treatment of sovereign 
and subject takes no notice of the internal constitution of a 
country, and is not concerned whether that constitution is pre- 
served or broken. In other words, the public law of the world 
had treated Cuba as a part of the Spanish empire; it has never 
recognized any severance, independence, or even condition of war. 
As a corollary, Spain has absolute power over its Cuban territory 
and its Cuban citizens; whether it enforces that power in the 
manner prescribed by prior laws, so that the enforcement is munic- 
ipally legal, or whether it acts in a manner exceptional and arbi- 
trary, so that the proceeding is a violation of the internal 
constitution and even an outrage upon common justice, is a mat- 
ter of indifference to the international law; peoples may be 
shocked, cabinets may, as individuals, sympathize and remonstrate, 
but the system which regulates the intercourse of states is not 
disturbed nor affected. In the celebrated Prize Cases! which 
required for their determination a definition of the contest be- 
tween the United States and the Confederate rebels, the Supreme 
Court decided that the government might use both the military 
and the civil arm in maintaining its own integrity ; that the exer- 
cise of neither prevented that of the other, and that while the 
insurgents were regarded and treated as enemies, they might still 
be regarded and treated as subjects owing allegiance and duty. 
This decision was not based upon any thing peculiar to the organic 
law of the United States, nor even upon any consideration of 
internal polity and organization, but upon doctrines of the inter- 
national law, which underlie all forms and methods of govern- 
ment; it therefore applies to Spain as well as to the United 
States, and declares the measure of her authority over revolted 
subjects who have not yet won their independence. 


1 2 Black’s Reports, p. 635. 
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The general power of the parent state being thus defined, it 
remains to inquire when and where it may be enforced, and par- 
ticularly to how great an extent it may be made available on the 
high seas. All persons and all things within the territory of a 
sovereign are under its jurisdiction. Whatever few exceptions to 
or modifications of this rule may exist refer wholly to foreign in- 
dividuals and their property that may be temporarily within the 
country ; in its application to the subjects of the state there are 
no exceptions. The high seas are not the territory of any one 
nation or people: they are the common highway for all nations 
and peoples, free to all; on them all have equal and the same 
rights, privileges, and obligations. This principle, which was con- 
tended for during centuries, and denied by powerful maritime 
states, which claimed and strove to maintain a mastery of the sea, 
is now established in the very foundations of the international law. 
While the open ocean is thus free to all, so that no power can in 
time of peace interfere with the vessels, naval or merchant, of 
any other power, the jurisdiction of every sovereign does attach 
to its own ships, public or private, and follow them wherever they 
are found upon its broad surface. Each vessel — whether naval, 
owned by the nation, or mercantile, owned by its citizens — is 
considered as a part of the territory over which the dominion ex- 
tends ; all persons and things on board this floating segment of 
the state, wherever she may be on the high seas, are under the 
jurisdiction and authority of the imperial government, as com- 
pletely as though such persons and things were on land within 
the territorial boundaries. This practical doctrine of the interna- 
tional law is often spoken of as based upon a fiction; but strictly 
there is no fiction ; no violence is done to language nor to the facts 
by describing the small community embraced within the wooden 
or iron walls of a ship as a part of the nation itself. However 
natural or strained its descriptive expressions may be, the rule 
itself is settled beyond a doubt, that Spain as a sovereign power 
holds an absolute jurisdiction over the vessels of its individual 
subjects while upon the high seas; that such authority may be 
enforced by any governmental means and instruments, and among 
others, by men-of-war; and that no change in the rule can arise 
from the fact that these subject owners are in revolt against the 
parent government. It has been urged in some of the public 
journals which have discussed the Virginius case, that because 
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Spain had never recognized the Cuban insurgents as belligerents, 
she could exercise no power over or force against them upon the 
high seas; but there is no such limitation nor exception. The 
authority of the sovereign over subject property on the ocean, 
flowing from the relations of the superior with the governed, never 
ceases, and cannot be destroyed or suspended because a condition 
between peace and war has arisen. If the right exists in peace 
and in war, it is absurd to assume that there is an intermediate 
stage in which it is dormant. Spain may, therefore, arrest and 
capture upon the high seas any vessel belonging to an individual 
subject, or to an association of subjects, whether such vessel be 
engaged in commerce or be used in the promotion of military en- 
terprises. The Virginius, from the date of its sale by the United 
States in August, 1870, was wholly owned, possessed, controlled, 
and used by persons who were subjects of Spain, and who, in 
the contemplation of the international law, were under all the 
liabilities of allegiance. The vessel was in no respect the prop- 
erty of American citizens engaged in commerce, even though the 
commerce was contraband. An American citizen may employ 
his ship in such commerce ; and unless a war exists, so that bellig- 
erent rights have arisen against the neutrals, he will only incur the 
hazard of capture when taken within the ports or territorial waters 
of the country whose municipal law he violates. The Virginius, 
however, was in no sense a merchant ship; it would be a perver- 
sion of language, a mockery, to call its operations commercial. 
Maritime traffic implies the buying of goods, the transporting 
them for freight, and the selling them on account of the owner. 
There is no pretence that any of these elements of trade existed. 
A certain portion of the Cuban population was in a state of re- 
volt; it possessed the semblance of an organization, with a titular 
president; he appointed an agent, who proceeded to the United 
States; the principal object of this agent was to obtain arms, am- 
munition, military supplies, and recruits, and from time to time 
convey them to Cuba in aid of the insurgents. He and his asso- 
ciates raise money, buy the steamer and a tender,—the Billy 
Butts, —and the necessary material. The vessel became their 
property ; the supplies became their property, not to be sold, for 
there is no purpose of profit or of pecuniary gain; the whole 
scheme, from its inception to its close, is purely and simply mili- 


tary,—a succession of openly hostile operations against their 
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parent state. Ifthe Virginius had been armed, if she had carried 
guns and been fitted for offensive warfare, no question could have 
arisen, no doubt could have been suggested, as to her character ; 
but she was as truly warlike as though she had always borne the 
weapons of attack; and it should be remembered in this connec- 
tion that for a while after reaching Curacgoa and taking in the 
cargo from the Billy Butts she was armed with four brass cannon, 
and when she parted with these guns, if at all, the evidence does 
not disclose. She was in fact “a transport” used for the con- 
veyance of arms, ammunition, supplies, and troops, and such a ves- 
sel is as proper and perhaps necessary a part of a naval force at 
the present day as a gun-boat or a frigate. Ifthe Virginius had 
been openly purchased by the Cuban association ; if the bill of sale 
had conveyed her to Quesada or to any other Spanish subject ; 
and if her operations during the years 1870 to 1873, at the South 
American and West Indian ports, had been conducted under the 
flag of the “Cuban Republic,” — she would, in conformity with 
the doctrines above stated, have been liable to capture while on 
the high seas by any Spanish man-of-war, and to condemnation 
under the Spanish laws. The question then arises, — and it is the 
vital question we have to discuss, and, if possible, to answer, — 
whether, being owned and used as she actually was, the mere 
fact that by means of fraudulent papers and of downright perjury 
a United States register had been obtained for her under the 
false color of a pretended ownership by a United States citizen, 
and the United States flag was carried as a cover for her war- 
like operations, absolved her from this liability to capture, en- 
titled her to the protection of the United States government, 
and rendered the seizure itself a violation of international duties 
and an insult to the sovereignty and honor of the United States. 
This question must be confined within its proper limits. It 
does not involve the general right of visit and search in time of 
peace, which has been treated of so fully by all modern text- 
writers, and has given rise to so much diplomatic controversy 
among maritime nations. It is restricted to cases identical in 
their circumstances, character, and proceedings with that of the 
Virginius. No one denies that at the time of capture the Virgin- 
ius was and long had been engaged in violating Spanish laws. 
If overhauled and taken within the distance of a cannon-shot 
from the coast of Cuba, it is conceded that her capture would have 
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been legal; but a mile beyond this limit, it is said, the seizure 
would have been illegal. If this be so, the illegality would de- 
pend not upon the character of the steamer itself and of its oper- 
ations, but upon its position for the time being. In his opinion, 
already referred to, the Attorney-General said: “* Assuming the 
question to be, what appears to conform to the intent of the prot- 
ocol, whether or not the Virginius, at the time of her capture, 
had a right as against the United States to carry the American 
flag, I am of the opinion that she had not, because she had not 
been registered according to law.” In this sentence the Attorney- 
General, by interpolating a clause, entirely changed the meaning 
of the protocol, and did not in fact answer the question proposed 
to him by the President and the Secretary. The language of the 
agreement is: “If... the Virginius was not entitled to carry 
the flag of the United States,” &c.; but Mr. Williams makes it 
read, “is not entitled as against the United States to carry the 
flag,” and thus misconceives the very point at issue, and the whole 
nature of the controversy. He decides that she was not thus 
entitled, “* because she had not been registered according to law.” 
But if she was not registered ‘according to law,” she was in no 
respect an American vessel, nor entitled to any protection as such 
from the government. Being confessedly owned and used by 
foreigners, her only claim to the primd facie character of a 
United States ship, and to the protection accorded thereto, was 
the register which certified that fact. If this register was ‘* not 
according to law,” even the primd facie claim fails, and the United 
States has no foundation whatever for its reclamations. This 
conclusion is a just and necessary inference from the language 
which the Attorney-General has seen fit to use, but it is possible, 
and perhaps probable, that he simply failed to express his thought 
in appropriate words. The register was “‘ according to law,” that 
is, all the forms required by the statute had been complied with 
except the omission of sureties in the preliminary bond already 
mentioned, but as no remark was made upon that defect, it was 
doubtless considered as immaterial. The difficulty was not in 
failing to proceed “ according to law,” but in using these legal 
forms to cover a falsehood and to perpetrate a fraud. After an- 
swering the question submitted to him, the Attorney-General pro- 
ceeded to express the following extra-official opinion: ‘I am also 
of the opinion that she was as much exempt from interference on 
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the high seas by another power on that ground as though she had 
been lawfully registered. Spain, no doubt, has a right to capture 
a vessel with an American register and carrying the American 
flag found upon her own waters assisting or endeavoring to assist 
the insurrection in Cuba, but she has no right to capture such 
vessel on the high seas upon an apprehension that, in violation of 
the neutrality or navigation laws of the United States, she was on 
her way to assist said rebellion. Spain may defend her territory 
and people from the hostile attacks of what is or appears to be an 
American vessel, but she has no jurisdiction whatever over the 
question as to whether or not such vessel is on the high seas in vio- 
lation of any laws of the United States.” That is to say, although 
the steamer was not registered “ according to law,” which defect 
destroys her national character, yet she enjoys all the privileges 
and rights as against other nations which would have belonged to 
her had she been properly registered. This, to say the least, is 
strange logic. But the learned Attorney-General utterly misap- 
prehends the point at issue and the contention of either party. 
Spain did not arrest, nor claim to arrest, the Virginius because she 
was “ violating the navigation or neutrality laws of the United 
States,” nor set up “jurisdiction over the question whether or 
not she violated any law of the United States.” The only ground 
or justification of the capture was the fact that the Virginius was 
owned by Spanish subjects, and was, as a Spanish vessel, under 
the authority of Spain, whether within its own territory or upon 
the high seas. That United States statutes were evaded or bro- 
ken was a mere incident; the force of argument used by the 
Spanish minister and the object of all the evidence collected by 
him was to show the actual ownership and the true nationality 
of the offending steamer. 

It is now a settled rule of the international law, too well estab- 
lished to require the citation of authorities, that in time of peace 
the merchant ships of one power cannot be visited or searched 
while on the high seas by the men-of-war of another power. 
What is the exact meaning and extent of thisrule? It is invoked 
to condemn the act of Spain. Does it require that the register 
and flag of one nation should absolve a vessel under all circum- 
stances, no matter what its actual ownership and conduct, from 
capture on the ocean by another power? If the master and crew 
of an American trading ship, owned by United States citizens and 
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properly documented, should during the voyage procure her to be 
armed and set out upon a piratical cruise, must the flag and the 
original register still be respected, and the criminals be liable only 
to arrest by a United States man-of-war? It is plain that the 
rule, however broadly it may be stated, has some exceptions, and 
that the flag and papers, though regular on their face, are not an 
absolute protection. Again, the rule as relied upon not being 
based upon the true character and destination of the vessel, but 
upon her possession of certain official papers and of a flag, would 
apply as well to the case of an armed ship as to that of a trader; 
if Quesada had, therefore, furnished the Virginius with guns and 
a complete naval armament after reaching the Caribbean Sea, and 
had cruised as a privateer, she would, under the theory we are 
examining, have been entitled to an American protection as com- 
plete as though she had continued to act as a transport. If this 
be the present doctrine of the international law, it is for the inter- 
est of all maritime countries, and of none more than the United 
States, to procure a speedy amendment. Such, however, cannot 
be the law. Freedom of the seas and of commerce is one of the 
great blessings due to modern civilization, and it cannot be charged 
with such consequences ; “ free commerce ”’ cannot have made it 
possible that armed ships belonging to no recognized power, rep- 
resenting no actual sovereignty, should cruise the ocean practi- 
cally amenable to no jurisdiction and safe from capture. Although 
the right of visit and search in time of peace upon the high seas 
does not in general exist, and by virtue of this doctrine an Amer- 
ican vessel cannot be stopped and examined nor seized by the 
cruiser of another power, the limitation of the rule is contained in 
its very statement, — the vessel must be American. Doubtless a 
risk would be run in every instance of visiting a ship which car- 
ried the American flag; if she should turn out to be lawfully car- 
rying that flag, if her nationality were actually what was certified 
by the symbol, the sovereignty of the United States would have 
been invaded, and an occasion would have arisen for reclamations 
against the offending power. But if, on the other hand, the flag 
and papers should prove to be fraudulent, and the nationality to 
be the same as that of the captor, the reason of the rule, and, we 
submit, the rule itself, would not apply. This subject is discussed 
by Mr. Dana in his notes to Wheaton’s Treatise, and these notes 
have received from our government a semi-official sanction, as ex- 
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pressing the views which have guided the State Department in 
much of its diplomatic correspondence respecting maritime rights 
and obligations. After a history of the doctrine and a reference 
to the opinions of jurists, Mr. Dana closes that part of his exam- 
ination as follows: “* But carrying American flags or papers is a 
fact as to which nothing can be predicated affecting a right to 
visit. If the vessel was American, she was exempt; if not, the 
American government claims no interest although she carried its 
flag. If an officer is required by his warrant to arrest John Doe, 
charged with crime, and stops a man wearing the dress and using 
the name of Richard Roe, and compels him to submit to exam- 
ination of his person and papers to ascertain, not his guilt or inno- 
cence, but whether he is John Doe, then if he turns out to be 
John Doe, Richard Roe has no cause of complaint; but if he 
proves to be Richard Roe, the officer is a trespasser although acting 
in good faith. ‘This analogy may serve to clear up the mist which 
seems to cover the subject as it has been viewed by some writers.” ! 
The occasion which gave rise to the most exhaustive discussion 
of the subject in all its relations was the slave-trade. Great 
Britain, having adopted the policy of destroying the slave-trade, 
claimed, and often exercised, the right of its cruisers to stop and 
examine suspected vessels, although carrying the flags of other 
nations, and to seize them if the proof was sufficiently strong. 
During a long period the British government was zealous in recom- 
mending this policy to other states, and in obtaining their assent to 
it. In a few instances, however, a resistance was met, which no’ 
arguments, no considerations of any kind, could overcome. The 
United States was the leader in this opposition, and even suc- 
ceeded in inducing France to withhold its ratification from a 
treaty which the plenipotentiaries of all the leading European 
powers, including its own, had signed. Prior to 1842 a corre- 
spondence, extending through several years, had been carried on 
between the State Department at Washington and the British 
Cabinet, the latter claiming the right to visit a suspected vessel, 
and the former denying such right in any form and to any ex- 
tent. The result was an abandonment of its position by Great 
Britain, and the stipulations of the *“* Ashburton Treaty ” of 1842, 
in which each of the high contracting powers agreed to maintain 


1 Dana’s ed. of Wheaton, p. 217, note. 
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a squadron off the coast of Africa, the United States cruisers to 
visit and search, and, if proper, capture the suspected vessels 
which bore the American flag. It should be remembered in this 
connection that the foreign policy of the United States govern- 
ment for many years prior to 1842, and subsequently to that date 
until 1861, was in the interest of slave-holders and slave-holding. 
That an administration in 1874 should adopt the arguments and 
take the position of the former race of statesmen, who devoted all 
their labors to upholding the system of slavery, is remarkakle 
enough, but is still more startling when we remember that in 
1862, after the domination of the slave-holders had ended, the 
government, under the lead of Mr. Secretary Seward, voluntarily 
receded from its former position and conceded the right of visit, 
search, and seizure to the British cruisers within certain waters 
near the African coasts. What was the exact contention of the 
United States during this protracted controversy? Unquestion- 
ably the inviolability of the American national character impressed 
upon a vessel was asserted in the most positive manner, and sup- 
ported by reasoning which has received the approval of all subse- 
quent text-writers, not excepting the English. In the course of 
the correspondence, which sometimes became heated, there were 
expressions which, taken by themselves, went to the extent of 
declaring that the mere presence of the American flag was con- 
clusive without any reference to the real nationality or actual 
guilt of the vessel which carried it. This, however, is not the 
meaning to be gathered from the entire scope of the discussion. 
The right to visit, search, or seize an American bottom suspected 
of being a slaver was most emphatically denied, — any such act 
was done at peril; if the suspicions proved to be groundless, not 
only the private owners but the United States also would have 
just grounds of complaint and reclamations for an invasion of pro- 
prietary and of sovereign rights. If, however, it should turn out 
as the result of the search that the ship wasa slaver; that she 
had on board a cargo of negroes on the way to a market; that 
her papers were obtained through fraud ; and that her use of the 
flag was unlawful ; and if she should thereupon be captured and 
taken into a British port for condemnation, — there is nothing to 
indicate, notwithstanding some superficial writers have expressed 
a contrary opinion, that the apparent American owner could in- 
tervene in the cause and claim a restoration to himself of the ves- 
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sel and the cargo of negroes, or that the United States would 
support him in such a demand, and would enforce its support by 
the threatened alternative of war. This, and this only, would be 
the test of the position. This conclusion is sustained by official 
proceedings of the highest authority. In compliance with the 
stipulations of the Ashburton Treaty of 1842, the United States 
stationed a squadron in the African waters. Instructions most 
carefully prepared were issued to the naval commanders, defining 
their duties and directing their operations. It is evident that 
these private communications from the superior to its subordi- 
nates exhibit the exact position of the government more clearly 
than any public correspondence, which is often intended to con- 
ceal rather than to disclose the motives which actually guide the 
parties. The slave-trade, although made a crime under the name 
of piracy by the statutes of Congress and of the British Parlia- 
ment, is not piracy according to the international law. From 
this circular addressed to the naval commanders I make the fol- 
lowing extracts: ‘“* The United States does not recognize in any 
nation the right of visiting and detaining the merchant ships of 
American citizens.” The accepted rule as to the treatment of 
pirates jure gentium are then stated and explained ; they may be 
boarded and searched ; but this permission does not extend to 
pirates declared to be such by the municipal law only, in 
which class are slavers. The document proceeds: ‘ The right, 
therefore, which exists by the unanimous consent of nations in 
respect to ships suspected of acts of piracy, does not extend to 
those employed in the slave-trade. As to the latter there exists 
no right of visit or search which can affect American vessels, ex- 
cept that which can be exercised by our own men-of-war. But the 
privilege which the United States asserts of not permitting their 
merchant vessels to be visited under any pretext (except for sus- 
picion of piracy) by the cruisers of other nations, presupposes that 
the vessel visited is really American. The manner of ascertaining 
this fact is the only question which presents any difficulty. The 
flag which a vessel carries is primd facie proof of her nationality, 
but not conclusive proof. The flag is an emblem ; it loses its 
true character when it is carried by a vessel which has no right to 
be covered by it. . . . The United States certainly do not pre- 
tend that the act of raising the American flag ought to confer a 
privilege upon those who have no right to be covered by it. 
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Such a pretence would expose their flag to be degraded and dishon- 
ored, since it could thus be made to protect acts of piracy or other 
such atrocious crimes; but they wish that their citizens who law- 
fully sail under it should enjoy all the protection which it carries 
with it." The principles so clearly and accurately set forth in 
these instructions, and which are so equitable and just, dispose 
of the Virginius case, and show that her capture, being fully jus- 
tified by the facts then known or subsequently ascertained, was 
not an insult to the United States flag, and furnished no ground 
for complaint against Spain. 

There is another aspect of the case. The Virginius was either 
a pirate jure gentium, or was in her character and operations so 
strictly analogous to such a pirate that the same doctrines of the 
international law which declare the liability of the latter should 
be fully applied to her. An article in the Law Magazine—a 
prominent English periodical —for January, 1874, denies that 
the steamer was piratical, on two grounds: (1) the absence of any 
intent to commit acts of violence on the seas ; and (2) the absence 
of any felonious expectation of gain, animus furandi. The writer 
asserts, in the most positive and even dogmatical manner, that 
piracy is impossible where the wrongful force is only done and 
intended to be done on the land, and also where it is not committed 
lucri causa. He is, however, entirely mistaken in both these 
positions; like so many other English jurists, he has found it 
impossible to break away from the narrow conceptions and tech- 
nical phraseology of the ancient common law. What are the 
essential elements of piracy as the crime is viewed by the inter- 
national law? The popular notion of the ordinary cases is 
accurate enough, but is very different from the legal conception 
held by modern publicists of the highest authority. English and 
American text-writers, and even judges, have often been influ- 
enced too much by the definitions found in the early books, — defi- 
nitions originally given by the common-law courts, and afterwards 
adopted by the prize courts and by the commentators. Pirates 
have frequently been called enemies of the human race, — hostes 
humani generis. Cicero uses the phrase, communis hostis omnium ; 
and this mere metaphorical description has sometimes been treated 
as part of the definition, as an essential element in the legal con- 


1 See Ortolan, Diplomatie de la Mer. vol. i, pp. 242, 248, 4th edit., where the general 
subject is exhaustively discussed. 


502 THE VIRGINIUS CASE. 


ception of the crime. Palpable as the error is, and refuted long 
ago as it was, it is still handed down by careless and superficial 
writers as though it were an acknowledged truth. It was pointed 
out in the case of the privateers commissioned by James II., after 
his abdication and flight, and Dr. Tindal then said of the phrase, 
“Tt is neither a definition, nor as much as a description, of a 
pirate, but a rhetorical invective.” Pirates, in the view of the 
public law, are hostes humani generis, not because they must 
necessarily attack or intend to attack all, but because they are 
liable to be seized, tried, and punished by all ; the common hostil- 
ity is that of mankind towards them, and not necessarily of them 
towards all mankind. It is established beyond a doubt by the 
highest authority, that a ship and its crew may be piratical 
although it has directed, and intends to direct, all its violence 
against the vessels of one particular state alone.1 Nor is the 
expectation of private gain, animus furandi, an essential element, 
although as a matter of fact it has existed in the vast majority of 
actual cases. The English judges, while defining the offence 
under the common law of the land, did require the animus 
furandi to accompany the overt acts ; and the distinction between 
this crime of piracy in the municipal law of a single country, and 
the crime of piracy by the international law, jure gentium, has 
frequently been overlooked, and the two have been confounded. 
The European publicists, however, and especially those of the 
modern school, who have kept pace with the requirements of the 
present age, and have not been educated in the narrow notions 
and precise phraseology of the English common law, do not 
admit this motive as a necessary requisite to the crime. Rejecting 
all collateral circumstances, however commonly they may occur 
as facts, the essential features of piracy gure gentiwm are violence 
done on or immediately off from the seas by persons who do not 
represent any acknowledged sovereign power. The absence of 
an acknowledged sovereign behind the immediate actors is the 


- central element which brings the offence within the sphere of the 


public law, and renders the offenders justiciable by all independ- 
ent states; and the violence must be accomplished on the seas, or 
immediately from off the seas, so that the sea is in both instances 
the field of operations on which the wrong is done. A very 


1 For a full discussion of this topic, and a reference to authorities and precedents, 
see Mr. Dana’s ed. of Wheaton, pp. 193, 194, note (83) 
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striking illustration of the latter case will be given in the sequel. 
A few passages taken from the writings of modern publicists will 
sustain and develop this definition, and we have purposely chosen 
these authorities from among those jurists who regard “the 
freedom of the seas” as the very foundation principle of the 
international law relating to maritime rights and duties, both in 
time of peace and of war. We first quote from the Phases et 
Causes Célébres of Baron de Cussy, a work devoted entirely to the 
advocacy of that grand principle: “ A pirate is one who cruises 
with an armed ship without commission or letters-patent or 
of marque from any sovereign. Piracy is, therefore, brigandage 
exercised upon the seas by persons whom no nation acknowledges 
as its citizens.”1 Citing the following definition of Azuni, “ A 
pirate is one who roves the seas with an armed vessel without 
commission or letters-patent of a prince or of a sovereign state, 
but only on his own private authority, with the intent of seizing 
and capturing vessels which he meets,” he adds this extract from 
a French law passed April 10, 1825, which he regards as merely 
declarative of the crime jure gentium : * The following are pirates, 
. . . the crew of an armed vessel cruising without being or havy- 
ing been furnished for the voyage with a passport, commission, 
or other papers establishing the legality of the expedition.’’? 
Pinheiro-Ferreira, in a note to Vattel, gives a definition which 
has not been excelled in comprehensiveness, brevity, and accuracy. 
“He is called a pirate whose government is not actually at war 
with the government of the one against whom he commits hostil- 
ities.”3 M. Bluntschli treats the subject with a considerable ful- 
ness ; and as this author reflects and sums up the opinion of the 
advanced school of continental jurists which has been in complete 
accord with the United States in the controversy growing out 
of the rebellion, we quote his sections and portions of his com- 
mentary thereon: “ Those vessels are considered pirates which, 
without the authority of any belligerent power, endeavor to take 
prisoners, to obtain booty (vessels or cargoes), or to destroy the 
property of another with a criminal purpose.”* Ina note upon 
this section the author adds :5 “* The animus furandi has some- 
times been regarded as the first element of the definition of 


1 Phases et Causes Célébres du droit maritime des nations, vol. i. p. 289. 
2 Ib., vol. ii. p. 441. 3 Vattel, ed. of Pradier-Fodéré, vol. ii. p. 55, note. 
* Le Droit International Codifié, § 343. 5 Ib. § 848, note. 
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piracy. We ought, however, to consider as piratical those ves- 
sels which cruise for the purpose of destroying the ships of a for- 
eign nation, of sinking their cargoes, or of devastating the coasts 
of the country, not from the motive of making profit, but of grat- 
ifying their hate or vengeance.” Again, “ When there are grave 
reasons to suspect that a ship is piratical, every man-of-war, to 
whatever state belonging, has a right to arrest the suspected ves- 
sel, and to visit it.” In the note he adds: “Some publicists 
deny this right to men-of-war, but they overlook thereby one of 
the most pressing needs of maritime nations, — the getting rid of 
pirates. Liberty of the seas exists solely to promote the security 
and the extension of maritime relations. It is logical to make an 
exception in authorizing all yn to pursue the enemies of this 
liberty.”! M. Massé says: “ Privateers differ from pirates in 
this, that the former are commissioned and authorized by their 
sovereigns to cruise the seas in time of war, while pirates cruise 
at all times without the commission of any sovereign.”? The 
Lopez expedition furnishes an illustration which throws much 
light upon the modern conception of piracy jure gentium as held 
by the most distinguished statesmen and publicists of Europe. In 
1850 Lopez sailed from New Orleans in the steamer Creole, accom- 
panied by about 500 armed men of different nationalities, with 
the avowed purpose of landing upon the shores of Cuba, raising 
an insurrection, and freeing the island from the Spanish dominion. 
The preparations were made with little attempt at concealment ; 
the vessel was American, and carried the United States flag. A 
landing was made at Cardenas, about ninety miles from Havana. 
After some fighting, Lopez with a remnant of his force re- 
embarked, and, although pursued by a Spanish frigate, reached 
Key West and escaped to the United States. Baron de Cussy, 
who gives a full account of this expedition, pronounces it pirati- 
cal in the strongest terms. A debate occurred in the House of 
Lords on the 7th of June, 1850, in which Lord Brougham said: 
“T have heard that an expedition has departed from the United 
States to seize upon Cuba. I regret to learn that these execrable 
pirates have escaped the Spanish squadron on the seas, and I hope 
they will be captured on the land, and that they will suffer the 
punishment they deserve. . . . These persons are pirates. I hope, 


1 Le Droit International Codifié, § 844, and note. 
2 Le Droit Commercial, vol. i. p. 98, § 109. 
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therefore, we shall not be influenced by false delicacy in discuss- 
ing the question. Any one on the sea may regard these men as 
pirates, and treat them as the Rajah Brooke has treated the pirates 
of Borneo.” Lord Aberdeen in the House of Lords, and Mr. Dis- 
raeli in the Commons, assented entirely to these views. The 
Journal des Debats of June 14, in commenting upon the transac- 
tion, said: * All political parties, all sections of the union, re- 
gard the authors of the project as buccaneers and pirates, and 
they were thus properly described in the British Parliament.’’! 
This Lopez expedition was entirely identical in the legal prin- 
ciples involved, and very analogous in its physical features and 
overt acts with the Virginius and its operations. The Creole was 
not properly an armed vessel, that is, fitted out with naval arma- 
ment, although like her successor and imitator she carried men, 
arms, and warlike material, nor was she designed to operate upon 
the seas, except in the simple function of transporting. No vio- 
lence was committed nor intended to be committed upon the 
ocean. The sole object of Lopez was to effect a landing, and to 
commence acts of hostility on the soil; to incite a rebellion, and 
to obtain possession of the island. In fact, he penetrated the 
country a few miles from the coast. This case is a complete an- 
swer to the position taken by the Law Magazine, that piracy 
is impossible unless the violence is done upon the seas. Lord 
Brougham, in the emphatic language which we have quoted, was 
not using terms at random. He knew the meaning of his words, 
and the effect which would be given to them. His authority, and 
that of the other statesmen and jurists whom we have quoted, far 
outweighs the opinion of the writer in the Law Magazine, and 
shows that the technical definition anciently given by the Eng- 
lish judges as part of the common law is not accepted as a cor- 
rect statement of the international law. 

It follows as a necessary corollary from these doctrines that an 
armed ship of insurgents who have never been recognized as bel- 
ligerents, although committing and intending to commit hostile 
acts against the parent state alone, is a pirate jure gentium, and 
is liable to capture by the men-of-war of every nation. It is true 
the animus furandi may be wanting, and the violence is not 
directed against all mankind, but as its object is to use violence, 
and as there is no sovereign behind it, represented by it, and 


1 Phases et Causes Célebres, vol. ii. pp. 442-458. 
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conferring at least a quasi authority upon it, such vessel falls 
completely within the definition of piracy which has been estab- 
lished. Doubtless at the present day other nations would not be 
inclined to interfere, and would leave the task of capture and pun- 
ishment to the parent state which alone is directly injured; but 
this tacit surrender of power does not change the nature of the 
act nor affect the status of the offending ship. Whatever else 
may be said of this position, it is certainly the American doctrine, 
and the government of the United States is estopped from deny- 
ing its correctness. During the first and second years of the re- 
bellion the burden of Mr. Secretary Seward’s dispatches to Great 
Britain, France, the Netherlands, Belgium, and other maritime 
powers, was the assertion, repeated in every form and sustained by 
every possible argument, that the Confederate cruisers were pi- 
rates, and should be treated as such by the European governments. 
Congress adopted the theory of the Secretary, while the newspaper 
press advocated it with unceasing earnestness. When in answer 
to his demands the recognition of belligerency was relied upon 
as removing the piratical status and as conferring a semi-national 
character upon the Confederate flag and commissions, Mr. Seward 
protested that this recognition was an act of unfriendliness and 
a serious violation of international obligations.1_ In the House of 
Lords debates several of the ablest peers and law lords conceded 
that the Secretary’s position would have been correct if the Con- 
federates had not been recognized as belligerents, and admitted 
that in such case a British subject fitting out a privateer for the 
purpose of assisting the Southern States would be guilty of piracy. 

These principles have an obvious and direct application to the 
Virginius. Owned, controlled, and used for warlike purposes 
against their parent state by insurgents who have never been 
recognized as belligerents by their own sovereign, nor by any 
other power, she resembled in every respect the Confederate 
cruisers denounced by Mr. Seward as pirates, unless the absence 
of a naval armament and of an intent to commit hostile acts of 
direct violence upon the sea makes an essential difference. It 
must be conceded at once that there is a difference in the external 
physical fact, but we submit there is none in the underlying legal 
principle. All the reasons of the rule, all the evils to be remedied, 


1 For a full discussion of this subject, and statement of the position taken by the 
United States, see Mr. Dana’s ed. of Wheaton, p. 196, note (84). 
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exist as in the case of a vessel armed as a man-of-war. She was 
employed solely in the active prosecution of an insurrection, in 
transporting arms, material, and men, in landing hostile expedi- 
tions upon the coast of Cuba. She resembled in every respect the 
Creole, which was her prototype, and which was declared by the 
highest authority to have been piratical. 

If, however, the Virgintus has not been brought within the 
very letter of the definition, if the absence of a naval armament 
adapted to hostilities upon the water saves her from being re- 
garded as a technical pirate, the analogies to this criminal condi- 
tion are so perfect, and the principle which underlies the rule so 
completely covers her case, that the rule itself should be extended 
so as to impress upon her all the risks and liabilities of the pirat- 
ical character. The international law is not a stationary science. 
It has been built up, like the common law, by the development 
of germinal doctrines, by the application of broad maxims of jus- 
tice to new and additional facts which arise in the changes and 
movements of society. We have witnessed in the most recent 
times a striking example of such an extension in the enlargement 
of the obligations of neutrals and the rights of belligerents by the 
treaty of Washington and by the decision of the tribunal of arbi- 
tration at Geneva. Another new case now presents itself, which, 
it may be said, is not exactly provided for by the very letter of 
the rule as hitherto applied in actual practice, but which, without 
any straining, comes within the reason, the equity, and the policy 
of the rule. As there are no international courts to exercise the 
legislative function, the governments themselves, through their 
diplomatic interchange of opinion and by their official concessions, 
must add to the already accepted body of the public code the new 
provision which shall supply the want and meet the emergency. 
In this manner the international law has grown into a scientific 
system by the development of a few germinant principles. As the 
United States has, in the glorious days of its enlightened states- 
manship, led the nations in asserting and upholding those grand 
doctrines which declare and preserve the freedom of the seas to 
all lawful commerce, so it is now its high duty and opportunity 
to protect this legitimate freedom from the license of those per- 
sons who would use the highway of the world for their unlawful 
and hostile enterprises by means of a fraudulent assumption of 
the commercial character. 
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Traité Général de la Responsabilité ou de [ Action en Dommages- 
intéréts en dehors des Contracts. Par M. A. Sourpat, Docteur en 
Droit, Conseiller 4 la Cour d’Appel d’Amiens. Paris. 1872. 


TuIs is a treatise upon the subject of torts as it exists in the 
French law. By the English common-law procedure act? a tort is 
described as ‘a wrong independent of contract.”” This book, as 
its title imports, treats of wrongs independent of contract. It may 
not be uninteresting to see how this very important subject is 
dealt with in another system of jurisprudence. 

The principle of civil responsibility for wrongs is expressed, 
in a general manner, in art. 1382 of the Code Napoléon : 
** Every act whatever of a man which causes damage to another 
obliges him by whose fault it has happened to repair it.” This 
book is a development of that article. The author says of it, 
there is no principle of law which is more prolific of consequences, 
of more frequent occurrence in practice, more simple in appear- 
ance, and more difficult of application than this. 

By the English law, an insane person, and probably a minor 
below the age of discernment of right and wrong, though they are 
not criminally liable, are at least under many circumstances civ- 
. illy responsible for the damage they may do, as a person of sound 
mind or an adult would be under the same circumstances.? But 
by the French law, as the principle of responsibility, civil as well 
as criminal, implies a fault imputable to the doer of the harmful 
act, the insane and minors under the age of discernment are freed 
from all responsibility, civil as well as criminal. In this the 
author says there is no injustice. Although the one who causes 
the damage is rich, he is not obliged to indemnify the sufferer who 
may be poor; for it is a case of accident, as much as if a tile should 
fall from a roof and kill a person beneath. 

Upon the subject of infancy a distinction is made, which has no 
place in the English law. Ifa minor is below the age of sixteen, 


1 15 & 16 Vict. c. 76. 
2 Barnard v. Haggis, 82 Law J. C. P. 189; Bristow v. Eastman, 1 Esp. 172. 
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but capable of acting with discernment, yet as the liability in 
every case depends not only upon the amount of damage done, 
but also upon the blame attachable to the person doing the dam- 
age, and as an act done by an infant is less blamable than one 
done by an adult, the fact of his nonage is allowed its influence 
in determining the amount of the judgment. The fact that one 
is under guardianship as a spendthrift does not necessarily dis- 
charge him from liability. Although such a spendthrift has not 
the entirety of his faculties, the faculty which his status shows to 
be wanting is the faculty of caring for his pecuniary interests. 
His moral sense, his conscience, and his will, are not necessarily 
impaired. His accountability or non-accountability is therefore 
a question of fact. Drunkenness, voluntarily produced, is, how- 
ever, no excuse for a wrong. 

A third person, by paying for the damage done, can discharge 
the liability of the wrong-doer, even against the will of the party 
wronged. The legal restraint under which the press labors, and 
the temptation which exists to break through that restraint, is 
shown in this connection. In matters of libel by the press it is 
a violation of law to publicly advertise for subscriptions to pay 
the costs, fines, and damages which have been incurred by a libel- 
lous publication ; but « subscription made for such a purpose is 
not in itself illegal. 

There is much to be said against and for a method of trial 
which is allowed in criminal cases. When one is injured by an 
act which is criminally punishable, he can unite his private cause 
of action with the proceedings of the public prosecution. Thus 
the whole matter, with its criminal and its civil side, may be 
determined at once, and punishment for the crime and reparation 
for the damage caused may be awarded in the same proceedings. 

While the rules of liability appear to be in general the same, or, 
when different, even more strict in favor of the defendant than the 
rules of the English Jaw, still a plaintiff is allowed to ground his 
action upon an injury which is never directly, and scarcely ever 
incidentally, protected by our law. To maintain an action the 
interest must be direct, and the right must be an actual right. 
But the interest need not be a material or a pecuniary one; a 
moral interest will suffice. Damages can be recovered by a son 
for the death of his father, and by a woman for the death of her 
husband or child. Sometimes a material interest may be joined 
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with a moral one; the father being the support of the family, or 
the son the support of his mother. But if the death was that of 
an infant, or of an old man whose feebleness and infirmity ren- 
dered him a burden instead of a support, an action could still be 
maintained. The author says: “If such action could not be 
maintained, follow out the reasoning to its consequences. It goes 
to the length of asserting that, instead of doing the son or the 
mother an injury by the death, the wrong-doer has rendered them 
a service. Such reasoning would be to mistake the morale of the 
law ; to put money against the affections of the heart. He who 
brings an action under such circumstances, according to the beau- 
tiful expression of the Roman law, causam agit doloris. It is 
sometimes the duty of a son or of a widow in such a case to join 
a private action with the public prosecution, either for the pur- 
pose of giving aid to the public prosecutor, or to stimulate his 
inactivity and want of zeal. The widow, the son, the mother, 
has a right to compensation for the wrong suffered in the social 
relation. It is said that money cannot pay for grief; but the 
amount recovered is not to be regarded so much as a making 
whole of the party injured, as it is a filling out of the satisfaction | 
demanded from the culpable person. The application of the pun- 
ishment suffices for the vindication of the public; but one hurt 
in his feelings, in his reputation, has a right to a private compen- 
sation. That compensation is given in money, for want of power 
to give a better one.” 

Lord Bacon says it is a common byword that life, liberty, and 
dower are the favorites of the English law. The affections of 
the heart are no less the favorites of the French law. A husband 
can maintain an action not only against the seducer of his wife, 
but also against one found guilty of having sustained with her 
scandalous relations, even though no adultery be proved. He can 
also support an action against one who was once his wife in case 
of a divorce pronounced against her for such a cause. 

A moral damage sufficient to support an action sometimes exists 
where the wrong is done immediately to a third person. Some- 
times the wrong is considered as done to one when in appearance 
it is directed against another. In such cases the liability depends 
upon the intention of the wrong-doer. Sometimes the close con- 
nection between two persons renders the injury common to both. 
The father can maintain an action for his own benefit for an 
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injury done to a son who is a minor and not emancipated. Some- 
times, also, — because the family reputation is the common prop- 
erty of the family, and that common property is specially intrusted 
by morals and by law to the watchfulness and guardianship of the 
father, — he can sue for an injury done to his children who are 
under age. A husband can always maintain an action for an 
injury done the wife, provided it be not an injury to her separate 
property. 

The rule as to the directness and the remoteness of damage is 
the same in the French as in the English law. “The damage of 
which the party complains must flow directly from the wrong for 
which the action is brought. It is not sufficient that the one 
should be joined to the other by vague and ill-defined connec- 
tions. A damage which is connected with a culpable act remotely, 
is not its necessary consequence, and may have other causes. Now, 
the author of a wrong, notwithstanding the slight favor he merits, 
should not be held to make good a damage which cannot be 
proved to actually flow from his act.” The author supposes 
two cases as illustrations of the rule. Can one who has been 
acquitted of a crime maintain an action against the true criminal 
for the damage he has suffered from his having been wrongfully 
prosecuted ?. He cannot; because the proceedings against him 
were the act of the public prosecutor, and not of the guilty per- 
son. It may be said that by making confession the guilty person 
could have saved the innocent; but by keeping silence he vio- 
lated at most a moral duty, he did not directly infringe the right 
of another. 

An incendiary in burning a building has occasioned injury to a 
neighboring house. The fire-engines have been placed there ; or 
the wall has been pulled down to stop the spread of the flames. 
The proprietor in such case cannot maintain an action, because 
the damage he has suffered is the consequence of means employed 
by others for their own preservation, rather than a result of the 
act of the delinquent. But if the damaged house was united to 
the building which was burned so as necessarily to suffer with it, 
such damage would be considered as resulting directly from the 
wrongful act. ‘ The attendant circumstances in a case like this 
are of great importance.” 

Yet, though the rule is the same in each system of law, some 
of the consequences deduced from it are very different. For it 
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is held that one who exercises a lucrative profession, which is 
placed under conditions and regulated by law, is actually and 
directly injured by the illegal exercise of the profession by unqual- 
ified persons. The sale of medicines is by law permitted exclu- 
sively to apothecaries who have received a diploma. Such 
apothecaries have a legal right and a direct actual interest in 
preventing the sale of remedies by unqualified persons. Although 
such prohibitions are established in the interest of the public 
more than for the benefit of the apothecaries, still the public does 
not exclude the private interest. The privilege granted the 
apothecaries is also a compensation for the long preparatory 
studies they have undergone, and for the expense they have been 
at in obtaining their education. The damage results directly 
from the sale of the secret remedies. All competition in such 
case is harmful. The damage done is actual. It may be diffi- 
cult to estimate, but it is for the injured party to make the proof 
and furnish the elements from which it is to be computed. So 
physicians have a right of action against quacks ; licensed brokers 
against the unlicensed ; qualified advocates against the unquali- 
fied ; and auctioneers against attorneys and process-servers, who 
mix themselves up with sales of household furniture, when the first 
alone have the right to make them. To the maintenance of such 
actions the difficulty of estimating the damage has been objected. 
But the Court of Cassation has answered that the difficulty of 
ascertaining the damage is not a reason for holding that an action 
cannot be maintained. Where it cannot be said with certainty 
that the sale of a quack medicine, for instance, has injured any 
particular apothecary (and the number of apothecaries in Paris is 
very considerable), the action can be brought by the corporation 
of apothecaries in the mass, who necessarily must comprise all 
who have been injured. The question how the sum sought to be 
recovered is to be ultimately divided between the demandants is 
a question which cannot influence the court in the judgment to 
be pronounced against the wrong-doer. 

The injury to the affections is considered a direct damage. 
The wife and children of a man who has been assassinated, when 
they sue the murderer, found their action upon a direct damage 
they have suffered. It is not as heirs they sue. The action is 
personal to them, because they have been wounded in their affec- 
tions and in their proper personal interests. 
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Can heirs maintain an action for a libel upon the memory of 
their ancestor? This question is a complex one. If the defama- 
tion is addressed in reality against the person who brings the 
action, although it seem to be directed against the deceased, the 
action can be maintained. It is not necessary that the person 
libelled should be designated by name. One cannot do in a 
roundabout way what it is illegal to do directly. There is no 
doubt but that if the abuse spoken of one’s father, grandfather, 
or spouse, who is dead, is said as reflecting upon the living rela- 
tive, an action will lie. This has been decided by the Court 
Royal of Paris, upon an appeal from a judgment rendered upon 
the complaint of the heirs of the Duchesse de Touzel against the 
editor of the Censeur. ‘* Taking into account that the action of 
libel can be maintained by those who are defamed, directly or 
indirectly, by printing and publishing, and that defamatory mat- 
ter spoken of the memory of a person dead, gives to his represent- 
atives a right to demand damages when what is said is of a nature 
to blemish their honor and the consideration in which they are 
held; and when it has been published with that intention; that 
the writing forming the subject of this action has been published 
for the purpose of defaming the members of the family of the 
Duchesse ; that it attributes to her a culpable acquisition of prop- 
erty, and represents her heirs as detaining illegally a fortune 
acquired by shameful and criminal means, --the judgment is 
affirmed.” Here the abuse was directed openly to the heirs. 
But if the defamation attacks the memory of the deceased alone, 
without any intention on the part of the writer to attack the heirs 
personally, will an action lie? “TJs it true,” says M. Charsan, 
‘* that the law does not protect the cold ashes of the tomb? Can 
_ the name which we leave after us, and which we bequeath to 
our children, our relations, and our friends, be outraged with impu- 
nity? Are there not there interests to guarantee, hopes to pro- 
tect, a community of remembrance, a true property of the family 
which must be defended against ill-natured attacks?” Our 
author adds: “In principle it is difficult to deny to a son the 
right to defend the insulted memory of his father. There are 
legitimate affections, which cannot be assailed with impunity. 
Why should not these moral wounds be compensated, as are those 
of the body?” 

The sum of the matter is this, that while the English law pun- 
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ishes criminally that defamation of the dead which tends to out- 
rage the feelings of the living, but gives no right of private action 
to the surviving relatives, the French law does not punish such 
defamation criminally, but does give a right of private action to 
the surviving relatives. One who writes about the public life of a 
deceased public man is liable to his representatives in damages 
if what he states for matter of fact is stated inexactly, although 
he fell into error without wrong intention. As to statements 
of fact concerning the private life of one deceased, such state- 
ments, even if true, are actionable, if they tend to the prejudice 
of the living. 

The perplexing question, what damages are to be considered 
as the immediate and direct result of the wrong, and what 
as too remote to allow a recovery, is well illustrated. The 
author reasons as follows: in the matter of torts, the damages 
should be the .representation of the loss suffered and of the 
gain prevented, lucrum cessans et damnum emergens. This is 
a general principle which presents difficulties in its application. 
The damages ought to comprehend, in regard to the loss suffered 
and the gain prevented, all that is an immediate and direct con- 
sequence of the tort, and nothing beyond. They should comprise 
all the loss of which the tort has been the immediate cause, but 
not that which lies at a distance and can have other causes, of 
which the tort is perhaps nothing but the occasion, and not the 
efficient cause. Dumoulin formulates this rule in an hypothesis 
where a lessee has maliciously set fire to the house. It is clear 
that the incendiary, lessee or not, is bound to repair the damage he 
has caused. Beside the action which originates ex delicto, if the 
incendiary is the lessee of the house he can be sued upon, his con- 
tract. These two actions have the same result. They are equally 
efficacious. The responsibility in the one case has the same 
extent as in the other. Now Dumoulin says: “ Et adhue in do- 
loso intelligitur venire omne detrimentum tune et proxim? secutum, 
non autem damnum posted succedens ex novo casu etiam occasione 
dicte combustionis, siné qud non contiyisset, quia istud est damnum 
remotum quod non est in consideratione.” 

Suppose the fire having been set to my buildings, my oxen and 
horses have perished. ‘The incendiary ought to indemnify me for 
all it will cost me to rebuild and to procure again the same num- 
ber of oxen and horses. If the market price of such animals has 
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risen, if I must spend time and be put to travelling expense to 
obtain them, he is held also for these things. But the loss of my 
cattle has prevented my cultivating my ground. That is one 
step further removed from the setting of the fire of which I have 
been the victim. The loss of my crop and the cost of the other 
cattle I have purchased have placed it out of my power to pay my 
debts. My creditors have seized and sold my goods at a sacrifice. 
Is the incendiary liable for that ? 

According to the doctrine of Pothier, that loss which results 
from the seizure and sale of my goods should not be comprised in 
the damages, for this loss is but an indirect and remote conse- 
quence of the burning. It has no necessary relation with it, 
although the loss of my buildings and of my cattle have had an 
influence upon the disorder of my affairs. That disorder may 
nevertheless have had other causes. It may have existed before, 
and my losses may have but hastened my insolvency. As to the 
loss I have suffered from my fields lying fallow, that is a less 
remote and more direct consequence of the tort. Nevertheless, 
according to Pothier, we should decide that the wrong-doer 
should not be held for this, at least in its entirety ; for my omis- 
sion to cultivate is not a necessary consequence of the death of 
my cattle. I might buy other cattle, have my land cultivated by 
hired labor, lease it, &c. But it is evident that all these things 
depend upon various circumstances, and the circumstances may 
be such that the omission to cultivate may be truly the conse- 
quence of the tort. Now it is not necessary that the loss should 
be a necessary consequence of the tort in such sense that the loss 
could be in po manner avoided. It is only necessary that it should 
be an immediate and direct consequence, that is to say, that it 
should have its efficient and principal cause in the tort, so that it 
could not be avoided except by the employment of means so out 
of the common course that the omission to employ them by the 
person injured would not amount to negligence. 

It is to be borne in mind that when the claim for damages is 
founded upon an intentional wrong, rigor is to be shown toward 
the wrong-doer, and the loss which has resulted to the sufferer is 
to be judged by a less rigorous rule. When one has made a con- 
tract, he has reason to suppose that it may be violated; he can 
guard against the bad faith of the other party. He can, toa cer- 
tain extent, provide beforehand against the consequences to follow 
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from its infraction. But when there is a tort done intentionally, 
when the wrong is committed outside of a contract, the damage 
may fall in an unforeseen manner, and may cause a much greater 
disarrangement in the affairs of the sufferer. The act also which 
causes the injury is commonly infected with grosser moral taint 
than when it is but a simple breach of contract. The indemnity, 
then, should be exacted with more rigor. 

If any negligence, and, above all, if any graver fault on the part 
of the person injured has increased the damage, the wrong-doer is 
not liable for the increase. At least the tribunal will determine 
up to what point the fault of each has contributed as an element, 
and will make each bear that proportion of the loss which is 
attributable to him. 

Suppose a wall has been broken burglariously. The breach 
should have been closed at the expense of the delinquent. But 
the owner has delayed his action, and in the mean time the storm 
has entered and caused damage. Negligence is imputable to him ; 
he should have acted sooner, and the damage is in part his own 
work. It is sufficiently indirect and remote from the first wrong 
to absolve the wrong-doer from any part of the damage caused 
by the storm. 

But the law on this point is shown to be in its application 
severe upon the wrong-doer. A decree of the Court of Appeal 
of Paris, affirmed by the Court of Cassation, has decided that if 
the cause of a damage with all its consequences has its origin in 
a tort, the negligence of the party injured, who by subsequent 
action might have averted such and such consequences of the 
tort, but who has not done so, cannot diminish the responsibility 
of the wrong-doer. 

This question, upon which the author and the Court of Cassa- 
tion appear to be somewhat at variance, viz., whether damages, 
which are said to flow naturally and directly from the injury, can 
be held to embrace damage which could have been avoided by 
the reasonable exertions of the party injured, has been considered 
in a Massachusetts case.! The defendant had removed some rods 
of the plaintiff’s fence in November; in the following May cattle 
entered and destroyed the crop. Shaw, C. J., says: * In assessing 
damages, the direct and immediate consequences of the injurious 
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act are to be regarded, and not remote, speculative, and contin- 
gent consequences, which the party injured might easily have 
avoided by his own act. Suppose a man should enter his neigh- 
bor’s field unlawfully, and leave the gate open, if before the 
owner knows it cattle enter and destroy the crop, the trespasser 
is responsible. But if the owner sees the gate open, and passes it 
frequently, and wilfully and obstinately, or through gross negli- 
gence, leaves it open all summer, and cattle get in, it is his own 
folly. So if one throw a stone and break a window, the cost of 
repairing the window is the ordinary measure of damage. But 
if the owner suffers the window to remain without repairing a 
great length of time after notice of the fact, and his furniture, or 
pictures, or other valuable articles sustain damage, or the rain 
beats in and rots the window, this damage would be too remote. 
We think the jury were rightly instructed, that, as the trespass 
consisted in removing a few rods of fence, the proper measure of 
damage was the cost of repairing it, and not the loss of a subse- 
quent year’s crop, arising from the want of such fence.” So it 
has been held in Missouri,! that if, in case of tort, the injured 
party can protect himself from damage at a trifling expense, or 
by any reasonable exertions, he is bound to do so. 

The question is but a branch of the more general one, — what is 
meant by direct damage? In Greenland y. Chaplin,? Pollock, 
C. B., says: “I entirely concur with the rest of the court, that a 
person who is guilty of negligence, and thereby produces injury 
to another, has no riyht to say,‘ part of that mischief would not 
have arisen if you yourself had not been guilty of some negligence.’ 
I think that where the negligence of the party injured did not in 
any degree contribute to the immediate cause of the accident, 
such negligence ought not to be set up as an answer to the action ; 
and certainly I am not aware that, according to any decision that 
has ever occurred, the jury are to take the consequences, and 
divide them in proportion, according to the negligence of the one 
or the other party. But here I may again state that it occurs to 
me there is considerable doubt, and at present I guard myself 
against being supposed to decide with reference to any case which 
may hereafter arise ; but, at the same time, I am desirous that it 
may be understood that I entertain considerable doubt whether a 
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person who is guilty of negligence is responsible for all the con- 
sequences which may under any circumstances arise, and in 
respect of mischief which could by no possibility have been fore- 
seen, and which no reasonable person would have anticipated. 
Whenever that case shall arise I shall certainly desire to hear it 
argued, and to consider whether the rule of law be not this, 
that a person is expected to anticipate and guard against all 
reasonable consequences; but that he is not, by the law of Eng- 
land, expected to anticipate and guard against that which no rea- 
sonable man would expect to occur. I beg to say that, in expressing 
this doubt, whether the responsibility for consequential damage 
extends to the extreme case to which I have adverted, I am ex- 
pressing my own opinion only, and not that of the rest of the 
court.” 

In a very late case in New Hampshire,! there is a large collec- 
tion of extreme cases of remoteness of damage, in some of which 
the remoteness has been held a reason, and in others of which it 
has not been held a reason, for defeating an action. In that case 
the plaintiff and defendant owned adjoining farms ; the plaintiff's 
cow escaped into defendant’s land through a defect of a fence 
which the latter was bound to repair, and was there bitten by a 
dog. It did not appear who owned the dog, or whether he was 
habitually there, or whether he was or was not accustomed to 
bite. Here the damage was held too remote. But in Powell 
v. Salisbury,? where the plaintiff's horse escaped into the defend- 
ant’s land through a defect in the fence, which the defendant 
was bound to repair, and was killed by the fall of a hay-stack, 
it was held that the damages were not too remote, and that the 
defendant was liable. A case is referred to by Willes, J.,? as 
having been decided about two centuries and a half ago, where a 
man going to be married to an heiress, his horse having cast a 
shoe upon the journey, employed a blacksmith to replace it, who 
did the work so unskilfully that the horse was lamed, and the 
rider not arriving in time the lady married another, and the 
blacksmith was held liable for the loss of the marriage. Mr. 
Justice Willes considered this decision as absurd. 

It is said that a recovery can be had for “certain but not for 
uncertain damage ;”’ for “ the proximate and natural consequences 


1 Cate v. Cate, 50 N. H. 144. 22Y. &J. 391. 
3 British Columbia Saw Mill Co. v. Nettleship, L. R. 8 C. P. 499, 508. 
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of the act complained of, but not for remote or consequential 
loss ;” that “the damage must arise naturally ;” that ‘it must 
be the fair, legal, and natural result of the act;” or, as Mr. 
Greenleaf expresses it,! ‘ the damage to be recovered must always 
be the natural and proximate consequence of the act complained 
of.” Now all these expressions are vague; they mean little; 
and in the majority of instances in which they are employed they 
probably mean nothing. No person who uses one of them, if 
asked what he means by it, can give a well-defined explanation. 
Such sentences are not a solution of a difficulty ; they are stereo- 
typed forms for gliding over a difficulty without explaining it. 
When a court say this damage is remote, it does not flow natu- 
rally, it is not proximate; all they mean, and all they can mean, 
is, that under all the circumstances they think the plaintiff should 
not recover. They did not arrive at that conclusion themselves 
by reasoning with those phrases, and by making use of them in 
their decision they do not render that decision clearer to others. 
The employment of such phrases has never solved one single 
difficulty, from the case of the disappointed lover and the black- 
smith, two hundred and fifty years ago, to the last case decided 
(with a most singular diversity of opinion on the part of the 
various judges) in the Exchequer Chamber last year.” 

In that case the question was apparently a simple one, viz., 
what damage can be recovered against a common carrier for a 
breach of a contract to deliver? The plaintiffs, being shoe 
manufacturers in a town upon the line of the defendants’ road, 
had entered into a contract with a London firm to furnish them 
with twenty thousand pairs of military shoes, for the use of the 
French army, at four shillings a pair, which was an exceptionally 
high price. All shoes that were not delivered by the third of 
February were to be thrown back upon the plaintiffs’ hands. The 
shoes were sent to the defendants’ station for carriage to London, 
in time to be delivered there in the usual course in the evening of 
the third of February, when they would have been accepted and 
paid for by the consignees. Notice was given to the station- 
master (which for the purposes of the case was assumed to be 
notice to the company), when the shoes were put into his custody, 
that the plaintiffs were under a contract to deliver the shoes by 


1 2 Greenl. Ev. 210. 
2 Horne v. Midland Railway Co., L. R. 8 C. P. 181. 
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the third, and that unless they were so delivered they would be 
thrown on their (the plaintiffs’) hands; but he was not informed 
that there was any thing exceptional in the character of the con- 
tract. The shoes were not delivered in London till the fourth, 
and were consequently not accepted by the consignees; and the 
plaintiffs were obliged to sell them at two shillings and ninepence 
a pair, which, in consequence of the cessation of the French war, 
was, apart from the previously mentioned contract, the best price 
that could have been obtained for them, even if they had been 
delivered on the evening of the third instead of the morning of 
the fourth of February. 

In an action against the defendants for the delay in delivering 
the shoes, they paid into court a sufficient sum to cover any ordi- 
nary loss occasioned thereby, but the plaintiffs further claimed the 
sum of two hundred and sixty-seven pounds three shillings and 
ninepence, the difference between the price at which they had 
contracted to sell the shoes and the price for which they were 
ultimately sold, it was 

Held, by Kelly, C. B., Blackburn, J., Mellor, J., Martin, B., 
and Cleasby, B. (Lush, J., and Pigott, B., dissenting), that the 
plaintiffs were not entitled to recover the latter sum, the damage 
not being such as might reasonably be considered as arising 
naturally from the defendants’ breach of contract, or such as 
might reasonably be supposed to have been in the contemplation 
of both parties at the time when they made the contract. 

Held, by Kelly, C. B., Blackburn, J., Mellor, J., and Cleasby, 
B., that the notice given to the defendants was not such that they 
could reasonably be supposed to have had in their contemplation 
(at the time of entering into the contract for the carriage of the 
shoes) damages of such an exceptional nature as those claimed. 

Held, by Martin, B., and, it appears, by Blackburn, J., and 
Lush, J., that a mere notice, as such, could not have the effect of 
rendering the defendants liable to more than ordinary damages; 
but that in order to do so it must be given under such circum- 
stances as to make it a term of the contract that the defendants 
shall be liable for such damages if the contract be broken. 

Held, by Lush, J., and Pigott, B., that the notice given to the 
defendants was sufficient to put them upon inquiry as to the 
nature of the contract which the plaintiffs were under, and if they 
chose to accept the goods for carriage without further inquiry, 
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they took the risk of what the contract might turn out to be, and 
were liable to the plaintiffs for the loss actually occasioned. 

In a case like this the form of the action is immaterial; it is 
immaterial whether the action be in contract for not delivering or 
in tort for neglecting to carry,—the measure of damage is in 
each case the same. The defendant is liable for the ordinary 
market loss upon the goods; but is he liable for an extraordinary 
loss? But the ordinary and the extraordinary loss were brought 
about by the same act of the defendants; they happened in the 
same instant of time and at the same point of space. One loss 
was as inevitable as the other. Neither the plaintiff nor the de- 
fendants, nor any person for whom either of them was legally 
responsible, brought the French war to a close. How, then, can 
language be intelligible which calls one a certain damage, a 
proximate and natural result of the act complained of, and the 
other a remote and a consequential result of that act? It would 
be intelligible to say that when the defendants received the goods 
they saw before them shoes worth in the market two shillings and 
ninepence a pair, and were willing to carry them at a certain rate, 
and take the risk of a safe delivery. But if some further fact 
existed, unseen by them, which made the shoes worth four shillings 
a pair, they should have been notified of the fact, so that they 
might refuse to carry at such a risk (if they had a legal right so to 
refuse), or, at any rate, that they might charge in proportion to 
that risk, and take precautions in proportion to the value of the 
property. They are liable for any loss which it might fairly be 
held they could have anticipated when they entered into the con- 
tract. So the blacksmith, when he undertook to shoe the horse, 
might reasonably understand that he must pay for the damage 
which he might cause to the horse. If he had been given to 
understand that the rider was to marry an heiress of a mind too 
impatient to postpone the wedding, whether the proper bride- 
groom was there or not, and that in case of a slip he was to be 
held responsible for her loss and that of her fortune, he most 
probably would have refused to shoe the horse at any price. But 
if he had lamed the horse for the purpose of preventing the 
wedding, he might then have been held liable to all the resulting 
loss, because that was a loss which he not only might reasonably 
anticipate, but which he actually had anticipated, would follow 
from his act. But the loss of the heiress and her fortune follows 
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from the act of the blacksmith in pricking the horse in the same 
manner and degree in the one case as in the other. The only 
difference between the two cases is the state of the man’s mind; 
and unless that state of mind can be called proximate in the one 
case, and remote in the other, then the words “ proximate” and 
“remote” are not predicable of such a state of facts. 

Our author, in treating of the extent to which one wrong can 
be set off against another, says, it is difficult to formulate a pre- 
cise rule concerning the effect which a contributory fault has upon 
the action of the party injured. The judge must weigh the cir- 
cumstances, and decide whether the respective wrongs are of such 
a nature as to deprive the one party of all recourse against the 
other. Thus, it has been held that two manufacturers who have 
mutually disparaged each other’s goods cannot maintain actions 
the one against the other. 

Lord Kenyon held the same doctrine in the law of libel. But 
in the case of Finnerty v. Tipper,! Lord Mansfield refused to 
follow that precedent. The case before Lord Mansfield was an 
action for a libel published in the Satirist, or Monthly Meteor, 
which stated that the plaintiff, being prosecuted by the Attorney- 
General, had fled the country to save himself from the pillory. 
To show malice, another issue of the paper was put in evidence, 
containing the following retraction: * We certainly did state in 
our last number that we understood Peter Finnerty had quitted 
the country, and we had good grounds for believing that he 
had; but it now appears that he merely spread a report of his 
absence, and remained concealed in London.” It was offered in 
proof, as a bar to the action, that the plaintiff had proposed as a 
question for discussion in a public debating society, of which he 
was manager, ‘* Whether the editor of the Satirist or a notorious 
pickpocket was the greater nuisance to society;” that he had 
caused boards with the question printed upon them in large 
characters to be carried through the streets; and that when the 
question came on he took an active part in the debate, giving the 
decided preference to the pickpocket. Lord Mansfield allowed 
this to be shown in mitigation of damages, but refused to follow 
Lord Kenyon in admitting it as a defence in bar. He said he 
thought Lord Kenyon was correct in point of justice, but incor- 
rect in point of form. 


1 2 Camp. 72. 
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The question whether one party to a duel can maintain an 
action against another is discussed. The author says: — 


“On the contrary, one who in a duel has wounded or killed his adver- 
sary should be held liable to his adversary or to his family, even though a 
criminal proceeding should be decided in his favor. A duel is always an 
illicit act. It is a wrong to the laws of religion, of morality, and of 
society, and furnishes ground for an action. 

“Suppose the person killed had been insulted; that his adversary had 
refused him all other satisfaction; that he had knowingly sought advantage 
in his skill in the handling of weapons. All will admit that he has under 
these circumstances been guilty of a crime, notwithstanding the distance 
which the prejudices of society and the chances of combat place between 
such a duel and an ordinary assassination. But even where it is the party 
who was insulted who is the victor; where there has been an equality of 
strength and address; in short, under the most favorable circumstances, a 
duel is none the less culpable. It is a shock to public order, — to the prin- 
ciple that in a well-regulated society no one should take the law into his 
own hands. 

“It is no defence against the party wounded, or against the representa- 
tives of him who has been killed, that he accepted the event of the combat. 
The agreement to fight is radically void, as contrary to good order and good 
morals. In vain can the victor set up that he acted in self-defence. He 
exposed himself voluntarily to danger. His defence was unnecessary. 

“From the point of view of a joint fault there is nothing to defeat the 
action. That there was a double fault in the agreement to fight is incon- 
testable, but the damage is wholly upon one side. The act which caused 
it—its tmmediate and direct cause—is the single act of one of the 
parties. The circumstances of the duel, particularly the provocation, if it 
came from the injured party, can only be shown in mitigation of damages.” 


Authority is not wanting to show that by the English law one 
can maintain an action of assault and battery, although he agreed 
to fight with his adversary ; and that the unlawful agreement, 
although it is not a bar to the action, can be shown in mitigation 
of damages ;! and that each may maintain an action against the 
other; that cross actions may be brought for the damages each 
has received.” 

The author endeavors to trace out the line which divides those 


1 Adams v. Wagoner, 83 Ind. 531; Stout v. Wren, 1 Hawks. (N. C.) 420; Bell v. 
Hansley, 8 Jones (N. C.), 131; Boulter v. Clark, Buller, N. P. 211. 
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acts which, being intentionally done, are actionable, from those 
which, although they are intentionally done, are not actionable. 
He says: — 


“Tt may be said, without doubt, in a general way that, under a system 
of legislation where the natural rights of man in society are recognized and 
sanctioned, all which is not forbidden by law is permitted. That our 
liberty — so far as our actions are concerned —has no other bounds than 
those which insure to the other members of society the enjoyment of their 
natural and acquired rights, and that these bounds are marked out by pro- 
visions of law which are penal, and prohibitory of all acts harmful either 
to society or to the individual members who compose it. 

“This is very true as far as criminal law is concerned, but is not true 
when looked at from the side of civil liability. It is true that when the 
law is silent no punishment can be awarded, and that in this respect courts 
have not an arbitrary discretion. But if the law has been able to foresee all 
disturbances to social order which deserve repression, it has not been able 
to foresee in the same manner all acts which are injurious to individuals, 
and to provide beforehand for the damage which may result from them. 
There are acts, then, which are not forbidden, and which are yet illicit. A 
conscience enlightened by the divine rule, ‘all things whatsoever ye would 
that men should do to you, do ye even so to them,’ can discern and recog- 
nize those things which should be actionable. The formula by which the 
problem of civil responsibility is resolved, is not that ‘ all which is not for- 
bidden by law is permitted, but that every thing whatever which causes 
damage to another obliges him by whose agency it has happened to make 
reparation, provided the damage done does not result from the exercise of 
a right recognized by law, and even then if it results from an unnecessary 
mode of exercising the right, or from a mode which could have been 
avoided” [but which has been chosen with an intention to do harm]. 

“ But the thing which causes damage to another may be a negative fact 
of omission, as well as a positive act of commission. Is he who lets a 
harmful act take place, being able to prevent it, to be considered as one 
who, having had a part in it, is responsible for it? From a philosophi- 
cal and moral point of view, one must admit that simply to refrain is 
often reprehensible. In his treatise upon duties (which is deeply stamped 
with the philosophy of the Stoics), Cicero places in the same category him 
who does a wrong, and him who, being able, does not hinder it. ‘There 


1 Nous croyons que tout fait quelconque de l'homme qui cause & autrui un dom- 
mage, oblige celui par la faute duquel il est arrivé a le réparer, quand il n’a pas sa 
source dans l’exercice d’un droit reconnu par la loi, ou quand il résulte d’un mode 
particulier d’exercer son droit qui n’a pas d’utilité pour son auteur, ou qui aurait pu 
étre évité. 
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are two kinds of nnjust things,’ he says, ‘that which one does, and that 
which one, being able to prevent, suffers to be done. He who does not 
undertake the defence of the oppressed, and does not oppose injustice when 
able, is as worthy of blame as if he had deserted his father, his country, 
his friends.’ ‘I could wish, says the Chancellor de Hopital, ‘that an 
action was given not only against the perpetrators of, but against all who, 
being called upon for aid and succor, have used no endeavor to prevent, but 
have pretended not to see, outrages, excesses, and indignities, and that such 
dissimulators and deserters of their brother Christians should be punished in 
gross amends.’ A text also of the canon law is cited, which might sanction 
this doctrine, and undoubtedly legislation would take a step in advance in 
reaching what one author calls ‘ some grave delicts of inertia.’ 

“ But neither the Roman law, nor the law of modern times, looks upon the 
simple refraining as constituting a ground of action. By a contrary rule, 
he who: heard one attacked by robbers call for succor and did not render 
aid, he who passed by without extinguishing a fire which might spread to 
a neighboring house, would be responsible for the wounds or death even of 
the person assaulted, or for the fire which communicated to the house. 
Such a doctrine is too general. Domat says, ‘He who can hinder a dam- 
age, and is obliged by some duty to do so, and does not do it, is liable.’ 

“Tt is, then, only when it is one’s duty to hinder the harmful act of 
another,— that is, when a duty is imposed upon him by law or by contract, — 
that he is guilty of a wrong of omission. If the stranger, instead of extin- 
guishing the fire, keep on his way, undoubtedly he has been wanting in 
humanity and in Christian charity ; but he has not failed in any legal duty, 
because he was neither held by an obligation imposed by law or by con- 
tract to watch over the safety of the house. In this regard there is no 
distinction whether his omission was the result of simple negligence, or 
whether it took place because he foresaw and intended the result. Even in 
this last case he would have violated no legal duty. 

“There is no contradiction between this and what has been said before. 
He who, out of many ways of exercising his right, has chosen that which, 
without utility for himself, has injured another, is liable, because the damage 
is the immediate and direct result of the fault he has committed. On the 
contrary, in the present hypothesis the damage does not result primarily 
from the omission to act. It is the direct result of the act of a third per- 
son, —of the assassin, of the robber, of the incendiary. The apathy of 
him who has not brought aid to the victim, who has not put himself out of 
his way to extinguish the fire, has had, without doubt, an influence upon 
the event, but it is as a cause secondary and uncertain. 

“ What is said upon the subject of negligence, as furnishing grounds for 
an action, may be summed up as follows: An act which is not in itself 
illicit may cause damage to another, and be actionable, if the harmful con- 
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sequences of such act are due to the imprudence or negligence of the 
person doing it, and not to something unavoidable. It is to be remarked 
that the consequences of the choice which one can make among many ways 
of exercising his right, one of which is harmful and another harmless, are 
different, according as the choice of the harmful mode is made intentionally 
or unintentionally. In the first case there is an actionable wrong. But if 
the act, in itself lawful, from which the damage flows is not done with an 
intention to injure; if it is to be imputed only to the author of the act 
that he chose one manner of exercising his right instead of another less 
harmful, without any motive for doing so, then the elements of responsibility 
do not appear to exist. It is rather a case for the rigorous application of 
the rule of Paul: ‘ Nemo damnum facit, nisi qui id fecit quod facere jus 
non habet? 

“ Chance (cas fortuit) and vis major (la force majeure) are in effect equally 
exclusive of that fault which lays the foundation for responsibility. By 
chance and vis major is understood every thing which follows from a cause 
foreign to the defendant, independent of his will, and which he can neither 
hinder nor avoid. In this category can be placed the accidents of nature 
and the acts of persons and the results of things for which we are not re- 
sponsible. The law 23 D. Reg. juris gives the following examples of 
chance and vis major: ‘Animalium vero casus, mortes, queque sine culpa 
accidunt, fuge servorum qui custodiri non solent, raping, tumultus, in- 
cendia, aquarum magnitudines, impetus predonum, & nullo prestantur, 
So when a tile, blown by the wind and detached from the roof, falls and 
wounds a passer-by, it is a case of chance. In order that chance or vis 
major shall be exclusive of responsibility, it is necessary that they shall not 
be preceded by a fault on the part of him who attempts to excuse himself 
by them, in such manner that he can be said to have exposed himself to 
them voluntarily. For example, if a carrier attacked and despoiled of his 
goods by robbers has chosen a roundabout way, known to be subject to 
night attacks, when he could have taken another, he will be responsible 
for the loss of the goods. The innkeeper, who is not responsible for the 
goods of his guests when they have been carried away by armed force, 
is held to pay the value when the robbery has been committed by his 
domestics, or by persons going and coming in his inn. He should have 
exercised a more rigorous surveillance.” 


That in the French law which must chiefly strike an American 
is the ample redress which that law affords the citizen against the 
government. 

The state, by the common law of France, is subject in all 
respects to the same obligations arising either from contract or 
tort that a private individual is. Notably the law as to the lia- 
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bility of a master for the torts of his servant is applicable to its 
full extent when the state is the master. 


“ As to the state itself, its immunity extends only to punishment; the 
purely civil liability exists in respect to it as in respect to every other 
employer of agents. 

“ The tort, the fault imputable to the agent personally, is sometimes the 
effect of the imprudence and negligence of the superior authority; in all 
cases the selection of the agent may constitute a fault. It was just that the 
legal presumption established against employers in general, to force them 
to employ only agents of whom they are sure, should be extended to the 
state, represented by the different departments of administration. Public 
interest demanded this more strongly, inasmuch as the powers with which 
such agents are clothed, by reason of their peculiar functions, may render 
their fau'ts more harmful to others than are the faults of private persons. 

“Ts it objected that this responsibility may endanger the public resources ? 
The danger is not real ; but if it were so, if judgments pronounced against 
the state should become so frequent as to compromise the public patrimony, 
such a result would indicate disorders in the administrative body, the only 
effective remedy for which would be exactly this, — to force the state, by a 
rigid application of the rules of responsibility, to make choice of agents 
more intelligent and more devoted to the public interest.” 


The Court of Cassation has announced by numerous decrees 
that “ the rules laid down by articles 1382, 1383, 1384 of the Code 
Napoléon are applicable without exception in every case where 
any act causes, by the fault of its author, damage to another, 
and that the state, represented by the different branches of public 
administration, is liable in damages for the acts, the negligence, or 
the imprudence of its agents.” The Council of State has many 
times applied the same principle, and all writers on law recog- 
nize it. 

The state has been held liable in damages for a homicide com- 
mitted by a custom-house agent, upon the ground that it had 
intrusted a gun to a man who did not know how to use it, or who 
could not confine himself in the use of it to proper occasions. So 
the tax department has been held liable under the same circum- 
stances, by reason of a homicide committed by one of its employés 
upon a person whom he suspected of perpetrating a fraud. 

But particular laws sometimes limit the general common-law 
liability. When this is the case, such particular laws are con- 
strued strictly. For instance, the post-office department is, by 
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common law, responsible for the loss of the private letters with 
which it is intrusted by the citizen. But an express law limits 
this responsibility. Unless the letter is registered and double 
postage paid in advance, the department is not liable for its loss. 
When the letter is so registered and prepaid, the liability is lim- 
ited to fifty francs, payable to the person to whom the letter was 
addressed, if demanded within thirty days, and in default of such 
demand, payable to the sender. 

A letter containing annuity coupons of Naples, payable to 
bearer, was sent from Genoa by M. Quartara, directed to 
M. Todros at Paris. It never arrived. M. Vandermarcy, 
a Paris banker, afterwards received the coupons in a letter 
sent by a pretended Count Levi, with an order to sell and 
remit the proceeds to M. Levi at Aix, by letter, to be left till 
called for. The coupons were sold, and the proceeds sent. M. 
Todros not having received his letter, an investigation was insti- 
tuted. It was discovered that the letter had been stolen by a 
post-office clerk, who was convicted of the fact and sentenced to 
fifteen years penal servitude. An action was brought against the 
government for the conversion of the coupons, valued at thirty 
thousand francs. The * Cour d’Assises” “ rejected the demand,” 
upon the ground that the law above referred to—the letter not 
having been registered — freed the administration from all liabil- 
ity. The plaintiff appealed, and the Court of Cosantiom, by the 
following judgment, reversed the decision : — 


“Whereas the terms of art. 1384, Code Napoléon, upon the responsibil- 
ity of masters and employers in regard to damage caused by their em- 
ployés in the functions in which they are employed, are applicable to the 
administration of the post-office, except when exceptions have been made 
by special laws ; whereas, if art. 14 of the law 5 Nivose, An. 5, prescribes 
that there is due from the post-office department but the sum of fifty francs 
in case of the loss of a registered letter, and that no indemnity is due in 
case of the loss of an unregistered letter, still the word Joss used in that 
article can be only understood of something involuntary or accidental. It 
cannot be extended to voluntary acts which are crimes or torts, such as 
thefts by post-office employés. Such things, not being enumerated in the 
special law, are remitted to the common law, and leave the department to 
its liability under the general rules of law.” 


The Court of Appeals of Paris adopted the same view : — 


“ Whereas, if it is true that the law of the year 5 protects the department 
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from the results of the errors, negligence, and imprudence even, of its 
employés in the discharge of their duties, it is not less true that it does not 
extend the same favor to things designedly done, nor to embezzlement, 
theft, or crimes committed by employés in the course of their duty, to the 
prejudice of the public, who, forced to trust to the post-office department for 
the transmission of their letters, have a right to rely upon it for their faith- 
ful and regular transmission.” 


The citizen of the United States has less remedy in cases where 
he is wronged by the government than the citizen of any country 
of Europe. Would it be unreasonable, if the general government 
is to undertake the management of telegraph lines, and if state 
governments are to own and manage railroads, that some provision 
should be made in this country also, subjecting the government 
to the legal liabilities of other corporations engaged in the same 
service ? 
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DIGEST OF THE ENGLISH LAW REPORTS FOR NO- 
VEMBER AND DECEMBER, 1873, AND JANUARY, 1874. 


AccuMULATION. — See APPOINTMENT, 2; Devise, 4. 
Acr or Bankruprcy. — See Bankruptcy, 1. 


ACTION. 


A married woman owning separate real estate raised money, partly for build- 
ing on said estate, and partly to pay a debt of her husband’s. Both husband 
and wife joined in the mortgage, and the husband covenanted to repay the loan, 
which was payable in instalments. The husband and wife gave the defendant 
authority to receive the first instalment, and the defendant received the same and 
paid said debt, and. held the residue for a debt due him from the husband. The 
husband and wife brought an action, in the wife’s right, for said residue. Held, 
that said wife could be joined in the action. — Jones v. Cuthbertson, L. R. 8 Q. B. 
504. 

See Company, 1; Fatse Representation. 


Apemprtion. — See Devise, 1. 
Apvance. — See Devisz, 6; SETTLEMENT, 2. 


AMALGAMATION. 

One part of an indenture in two parts, expressing the terms of amalgamation 
of two companies, was executed by one company, but the second company, before 
executing their part, added a proviso altering its terms. Held, that said indent- 
ure was void, and that there was no amalgamation. — Wynne’s Case, L. R. 8 
Ch. 1002. 

Ampicuity. — See Legacy, 4. 
Ancient Licur. —See Party-watt. 
Annuity. — See Legacy, 2. 


APPOINTMENT. 


1. A testator, who had power to appoint the income of a fund to his wife for her 
life, after directing that his debts should be paid, gave the residue of his property, 
real and personal, to which he might be entitled, or over which he might have any 
power of disposition and control, to his wife, her heirs, assigns, and legal repre- 
sentatives. Held, that the power was well exercised.— Jn re Teape’s Trusts, 
L. R. 16 Eq. 442. ; 

2. A testator, who had a power of appointment over £6000 charged upon real 
estate, by his will directed said sum to be invested in the purchase of land, and 
that the rents of such land should be accumulated in a manner which was void‘ 
under the Thellusson Act. Held, that said rents went to the next of kin, and 
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did not sink into the estate upon which they were charged, nor go to the testator’s 
heirs. — Simmons y. Pitt, L. R. 8 Ch. 978. 
See Devisg, 2; Leaacy, 1, 6, 9; Power. 


APPROPRIATION. — See anp Nores. 


ARBITRATION. 

1. The plaintiff company contracted to build a railway between certain ter- 
mini, and the defendant company contracted to maintain said railway, and carry 
thereon all traffic arising between said termini. And the plaintiff and defendant 
agreed that all differences between them should be settled by a standing arbitrator 
to be named by them in January yearly. The plaintiff built said road, and the 
defendant carried traffic arising between said termini upon its own lines of railway 
and not over the plaintiff’s railway. No arbitrator was appointed. The plaintiff 
filed a bill praying an injunction to restrain the defendants from carrying traffic 
arising between said termini over other than their own railway. //eld, that the 
court had jurisdiction, and that the injunction should be granted. — Wolverhamp- 
ton & Walsall Railway Co. v. London & North-western Railway Co., L. R. 16 
Eq. 433. 

2. Declaration, that the defendant had agreed to keep on certain manors such 
a number only of hares and rabbits as would do no injury to trees upon the manor; 
yet that the defendant did not keep such a number, &c. Plea, that one of the 
terms of the agreement was, that if such injury was done the defendant would 
pay a reasonable compensation for the same, to be determined by two arbitrators 
or an umpire, and that no arbitrators had been appointed. Demurrer, held, that 
the plea was a good one. There was no liability until an award was made. — 
Dawson v. Fitzgerald, L. R. 9 Ex. 7. 

See Contract, 1. 

ArtIcLes. — See CoRPORATION. 
Assent. — See Leaacy, 9. 


BaNKRUPTCY. 


1. G. owed money to N., who threatened proceedings for the recovery of his 
debt. G. stated to N. that he had no money, but that he had some oil, and that 
if N. could induce a certain firm to buy it he would pay N.’s debt out of the pro- 
ceeds. N. stated the whole matter to said firm, who agreed to buy the oil of G. 
At this time G. had no oil, but a few days later he contracted for the purchase of 
oil from W., and the oil was delivered to said firm at G.’s request. G. never paid 
W. for the oil, and had no expectation of being able to do so when he ordered 
it. Said firm paid to N. the amount of his debt at G.’s request. G. became 
bankrupt. A jury found that said oil, being substantially the whole of G.’s prop- 
erty, was transferred by him when insolvent and not under pressure, with intent 
to give N. a fraudulent preference. The court thereupon held that the transfer 
was an act of bankruptcy and a fraudulent preference. On appeal, held, that on 
the evidence the purchase of said oil was a bond fide transaction, and that N. was 
a payee in good faith and for a valuable consideration ; and that there was no act 
of bankruptcy and no fraudulent preference. — Ex parte Norton. In re Gollen, 
L. R. 16 Eq. 397. 
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2. A. and B., partners, who had borrowed money of their father for the use of 
the partnership, covenanted, jointly and severally, that when requested by their 
father, or by a trustee, they would pay said money to the trustee, who was to hold 
in trust for the father for life, remainder to A. and B. as tenants in common; and 
in the mean time A. gnd B. covenanted to pay interest upon said money. A. and 
B. became bankrupt. Held, that said trustee had a claim provable against both 
the separate and partnership estates of A. and B. in bankruptcy, which was not 
subject to deduction on account of the reversionary interest of A. and B. — Ex 
parte Stone. In re Welch, L. R. 8 Ch. 914, 

3. In 1866 the C. company, which was indebted to P., agreed to transfer to 
three other companies its whole undertaking, and the companies agreed to give 
the contract for constructing the C. railway to P. or his nominee. In 1867 P. 
executed an inspectorship deed surrendering his effects, and it was provided that 
he should receive his discharge as soon as all his effects should be assigned to the 
inspectors. In 1871 P., in consideration of a certain sum of money, nominated 
a certain firm as contractors to build said railway. Held, that as P. was not a 
party to the agreement between the C. and other companies, and as the C. com- 
pany did not make said agreement, or any covenant therein, as trustee for P., P. 
had no interest under the same which would pass by the inspectorship deed, and 
that said deed did not affect property coming to P. after the date of its execu- 
tion. — Hx parte Piercy. In re Piercy, L. R. 9 Ch. 33. 

See Company, 2; Execurors aNp ApmrnisTRaToRS, 3; LIEN, 2; PARTNER- 
SHIP, 3, 


Bequest. — See 1; CHarity; ELecTion; ExEcuTors AND 
ADMINISTRATORS, 2; ILLEGITIMATE CHILDREN; LeGacy; Lex Loci; Mar- 
SHALLING AssETs; MortGaGe, 3; Trust, 3, 5. 


But oF Lavine. 


By the provisions of a charter-party, if any part of the cargo should be 
delivered in a damaged condition, freight should be payable ‘‘ on the invoice 
quantity taken on board as per bill of lading, or half freight upon the damaged 
portion, at the captain’s option.” A bill of lading for a certain quantity of barley 
was signed by the master, who added, however, at the foot of the bill of lading, 
‘quantity and quality unknown.” The barley was damaged, and the master 
claimed freight for the invoice quantity taken on board as per said bill of lading. 
Held, that the master was entitled to the freight he claimed, notwithstanding said 
memorandum at the foot of said bill of lading. — Tully v. Terry, L. R. 8 C. P. 
679. 

See Freicgut; Iysurance, 2. 


BILts aND Notes. 


1. L., m Bombay, and G., in London, were engaged in joint transactions in 
buying and selling goods in India and England. According to their course of 
dealing, L. drew on G., discounted the drafts in Bombay, and with the proceeds 
purchased cotton, which was consigned to G., under the agreement that such 
eotton should be specifically appropriated to meet the bills. Held, that holders 
of such bills were entitled to have the cotton specifically appropriated, subject to 
the right of the joint creditors (if any) of L. and G. to have the proceeds of 
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such cotton applied as part of the aggregate estate. — Ex parte Dewhurst. In 
re Leggatt. In re Gledstanes, L. R. 8 Ch. 965. 

2. A., in New Orleans, remitted funds to B., in Liverpool, and then sold bills 
drawn on B., stating that the bills were drawn expressly against funds to a much 
larger amount already remitted to B. Held, that a purchaser of said bills was 
not entitled to a specific portion of the funds remitted to B. — Citizens’ Bank of 
Louisiana v. First National Bank of New Orleans, L. R. 6 H. L. 352. 

See Evipence, 1; Letrer. 


Botromry Bonp. —See WaGEs. 


BROKER. 

Certain stock-brokers bought for their principa) a large quantity of stock, for 
whieh they paid their own money. The principal died July 19, and on July 16, 
18, and 19, the brokers sold the stocks, which had fallen in value. In ordinary 
dealings the brokers would have kept the transaction open with their principal, 
in accordance with the customs of the Stock Exchange, until July 28. Held, that 
the brokers had a right to recover the difference between the amount paid for the 
stock and the amount for which it was sold, less any loss occasioned by selling 
before July 28, the next settling day. — Lacey v. Hill, L. R. 8 Ch. 921. 


BurDEN OF PROOF. 


In a case of damage the defendants made no charge of negligence against the 
plaintiffs, but denied generally the averments in the petition, and pleaded inevi- 
table accident. Held, that the burden of proof was on the plaintiffs, and that they 
must begin. — The Benmore, L. R. 4 Ad. & Ec. 132. 


CHARGE. 


A tenant for life, with proviso for renewal, whose estate was subject to certain 
charges, neglected having a renewal of the lease, which, if duly renewed, would 
have still been subject to said charges. The tenant purchased the reversion, 
which was conveyed to trustees, to prevent merger of the term. Subsequently 
the tenant mortgaged the property in fee, said trustee joining in the conveyance. 
Held, that the charges upon the renewable term were fastened on the reversion 
also. — Trumper v. Trumper, L. R. 8 Ch. 870; 8. c. L. R. 14 Eq. 295; 7 Am. 
Law Rev. 468. 

See APPOINTMENT, 2; Lecacy, 5; MortaaGe, 3. 


Cuarity. 

A testator gave the residue of his real and personal estate to trustees for in- 
vestment in government securities in their joint names, the interest to be from 
time to time given to such of the lineal descendants of R. as they might severally 
need, the trustees to make such provision as would ensure a continuance of said 
trust at their decease. Held, that the gift was charitable. — Gillam v. Taylor, 
L. R. 16 Eq. 581. 

See Contract, 6; MarsHALLInG AssETs. 

Cueck. — See EvipEnce. 


CuILp EN VENTRE SA Mere. — See Leaacy, 11. 
Copicit. — See Leaacy, 7. 
CoLLaTERAL AGREEMENT. — See LaNDLORD AND TENANT. 
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COMPANY. 


1, The L. company desired to have 40,000 shares taken in the company. The 
I. company guaranteed a subscription for said shares, and applied to a bank to 
discount their notes for £200,000, which the bank agreed to do upon the guarantee 
of the L. company that until the notes were paid it would leave with the bank an 
amount equal to the sum remaining due on the notes, and that if the notes were 
not paid the bank might pay them out of the amount. The £200,000 was carried 
to the credit of the I. company, which then provided shareholders, and paid a 
deposit of £5 per share on the 40,000 shares, thus replacing the £200,000 to the 
credit of the L. company at the bank. Afterward, the notes not being paid, the 
bank paid them out of the above sum standing to the credit of the L. company. 
After an order had been made winding*up the L. company, a shareholder filed a 
bill on behalf of himself and all the other shareholders, except the defendants, 
against the L. company and the bank to cecover said £200,000 for the benefit of 
the L. company, as having been applied in breach of trust. Bill dismissed. — 
Gray v. Lewis. Parker v. Lewis, L. R. 8 Ch. 1055. See Gray v. Lewis, L. R. 
8 Eq. 526. 

2. The plaintiff, who held shares in a company, sold them to A., who sold 
them to B. The company was wound up, and a call made upon said shares. B. 
was unable to pay, and the company proved for the amount of said calls against 
A., who had become bankrupt, but no part of said amount was paid. The plain- 
tiff paid a sum in settlement of the claim against him for said calls, which he was 
obliged to pay under the Companies Act. Held, that A. was liable to indemnify 
the plaintiff against calls made after A. had transferred said shares to B., and that 
said liability was not.discharged by A.’s bankruptey, as it was not provable under 
§ 153 of the Bankrupt Act, 1861.— Kellock v. Enthoven, L. R. 8 Q B. 458. 

3. If the governing body of a company is so divided that it cannot act to- 
gether, the court will grant an injunction and appoint a receiver, if necessary, 
until a meeting has been held by the company, and a proper governing body 
appointed, — Featherstone v. Cooke. Trade Auxiliary Co. v. Vickers, L. R. 16 
Ey. 298. 

4. By deed of settlement of a company, a shareholder desiring to transfer his 
shares to any person was to hand in the name of such person to the directors, 
who were either to accept him as transferee or find some one within fourteen days 
who would take the shares at market price. Failing to find such person, the 
person proposed would be entitled to the transfer. The company amalgamated 
with a corporation without authority under said ‘deed, but with assent of all the 
shareholders. A year later the former directors of the company executed a deed 
with the corporation resuscitating the company, and shortly afterward the cor- 
poration was wound up. Afterward A. transferred 200 shares to P. for a nominal 
consideration, and the transfer was approved by the directors. Held, that said 
transfer was invalid. — Allin’s Case, L. R. 16 Eq. 449. 

5. The plaintiff sold fifteen shares to a broker, who gave the name of K. as 
transferee. K. subsequently turned out to be an infant, the plaintiff was obliged 
to pay calls, and he filed a bill against the broker for indemnity. The broker 
answered that he had purchased ninety shares, in which said fifteen were included, 
for A., B., and C., but that the shares were left standing in K.’s name, and were 
not appropriated between A., B., and C. Held, that A., B., and C. were sever- 
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ally liable in respect of five shares each of the plaintiff’s fifteen. — Brown v. 
Black, L. R. 8 Ch. 939; 8. c. L. R. 15 Eq. 363. 
See MortGace, 1; Parrnersuip, 2; Penarry. 


Conpition. — See ARBITRATION, 2; MortGacE, 2; Trust, 4; VENDOR AND 
PurcHasER, 2. 
ConpitionaL Limitation. — See SETTLEMENT, 4. 
Convonation. — See Fraup. 
ConsiperaTion. — See Contract, 4; SETTLEMENT, 1. 


Construction. — See APPOINTMENT, 1; Cuartry ; Contract, 1, 5; ELEcTION; 
Executors ADMINISTRATORS, 2; FreiguT; GUARANTEE; ILLEGITI- 
MATE CHILDREN; INsuraNcE, 3; MarsHALLING AssETs; SETTLEMENT, 4. 


ConTRACT. 


1. The plaintiff railway company applied to the defendant railway company 
for a loan, which the defendant agreed to advance upon receiving running powers 
over the plaintiff's line. The money was advanced, and an agreement entered 
into, whereby (1) the defendant was to have running powers over the plaintiff’s 
line, subject to such by-laws as the plaintiff should make from time to time ; 
(2) the receipts from through traffic to be divided in certain proportions ; (3) the 
defendant to be at liberty to have their own servants at the plaintiff’s stations ; (4) 
there to be a complete system of through booking, whether running powers were 
exercised or not; (5) the defendant, if using its running powers, to fix the fares, 
and, if the plaintiff objected, the same to be referred to arbitration; (6) the 
defendant not to carry local traffic upon the plaintiff ’s line unless desired so to do, 
and in such case to receive fifteen per cent of the local fares ; (7) the two compa- 
nies to send by each other all traffic not otherwise consigned to and from stations on 
the lines of each other when such lines formed the shortest route ; (8) any differ- 
ence under this agreement to be settled by arbitration. The plaintiff gave the 
defendant three months’ notice of the determination of the agreement. Held, 
that the agreement was not determinable. — Llanelly Railway and Dock Co. v. 
London & North-western Railway Co., L. R. 8 Ch. 942. 

2. The defendants contracted to deliver to the plaintiffs 2000 tons of iron in 
equal monthly deliveries during the year 1871, payment to be made by accept- 
ances at four months from the 10th of the month following delivery. At several 
periods before December, 1871, the plaintiffs requested the defendants by letter 
to deliver no more iron during the then current month, and these requests were 
acquiesced in by the defendants. In December, the price of iron had risen, and 
the plaintiffs demanded delivery of the remainder of the 2000 tons undelivered, 
or 1280 tons, and brought action for non-delivery. Held (by Kexry, C. B., and 
Picorr, B., — Manrtin, B., dissenting), that the plaintiff was not entitled to 
recover. — Tyers v. Rosedale & Ferryhill Iron Co., L. R. 8 Ex. 305. 

3. A corporation on July 17 sold at auction the lease of certain tolls, upon 
condition that the purchaser should on the fall of the hammer pay a month's 
advance, and furnish two sureties, who should sign a lease. The purchaser paid 
the advance, but never furnished the sureties, and on August 4 wrote to the cor- 
poration that he could not complete the sale, and asked a return of his advance. 
The contract of sale was not executed by the corporation under its seal, nor by 
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any person author‘zed under its seal to sell. The corporation on August 7 adopted 
said sale, which was entered on the minutes under seal. Held, that as there was 
no contract under the seal of the corporation there was no mutuality; and that 
the payment of said advance was not such a part performance that the contract 
might be enforced in equity against the purchaser; and that the ratification of 
August 7 came too late. — Mayor of Kidderminster v. Hardwick, L. R. 9 Ex. 
13. 

4. A company advertised for offers for the supply of such quantity of certain 
stores as the company might order during one year. The defendant sent a certain 
offer, which was accepted. The defendant refused to supply certain of said stores 
ordered by the company. JZeld, that there was a suflicient consideration for the 
defendant’s promise to supply the goods ordered, although the company was not 
obliged to order such goods. — Great Northern Railway Co. v. Witham, L. R. 9 
C. P. 16. 

5. The plaintiff sold goods to the defendant, to be paid for according to the 
written contract in ‘‘ from six to eight weeks.” The sale took place May 1, and 
the action was begun June 18. The judge left it to the jury to say what was the 
mercantile meaning of the expression ‘‘ from six to eight weeks.” ‘The jury found 
that the action had not been brought too soon. Held, that the question was 
properly left to the jury. — Ashforth v. Redford, L. R. 9 C. P. 20. 

6. The plaintiff and defendant, both subscribers to a charity, agreed that if 
the former would vote for an object of the charity the defendant favored, the 
defendant would at the next election vote for the object of the charity the plain- 
tiff favored. Held, that the contract was valid. — Bolton v. Madden, L. R. 9 
Q. B. 55. 

See ARBITRATION, 2; Bankruptcy, 2; Broker; Corporation; Fraups, 
Sratute or; Ixsunction; INsurance; JuRIspICTION; LANDLORD aND TEN- 
ant; Lease; MortGace, 2; Penarry; Ramway, 2; SETTLEMENT, 1, 3. 


CorPorRATION. 


By the registered articles of association of a mining company it was provided 
that immediately after incorporation P. enter into an agreement for the purchase 
of the mine for a sum in cash and 3200 fully paid-up shares. The vendor of the 
mine received said shares, and directed that ten of them should be allotted to P. 
By statute, an agreement concerning paid-up shares must be registered. Held, 
that the articles of association did not constitute an agreement with said vendor 
of the mine, and that consequently the holder of the shares allotted to him was 
liable as a contributory. — Pritchard’s Case, L. R. 8 Ch. 956. 

See Company; Contract, 3. 


Costs. —See Lien, 1. 

Covenant. — See ARBITRATION, 2; PENALTY. 
Cumutative Legacy. —See Lraacy, 7. 
Curtesy, Tenant sy. —See Estorret. 

Damaces. — See LanpLorp aNp TENANT; STATUTE. 
Deatu.—See GuaranTEE, 1; Lecacy, 9. 
Deciaration oF Trust. — See Trust, 1. 
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DEVISE. 


1. A testator in his will directed that his debts should be first paid out of his 
residuary estate, and then gave a share of the residue to his daughter for life, 
remainder to her children as tenants in common, remainder to testator’s other 
children. Subsequently to the date of his will the testator executed a settlement 
in which he recited his agreement to give his daughter £5000, whereof £1000 was 
to be paid to her intended husband, and £4000 was to be a provision for his 
daughter, and then covenanted to pay to the trustees of the settlement in his life- 
time, or within two years after his death, £4000 to be held upon certain trusts. 
The £1000 was paid to the husband of said daughter. Held, that said daughter's 
share of the residuary estate was adeemed to the extent of £4000. — Cooper v. 
Macdonald, L. R. 16 Eq. 258. 

2. A testator devised specific estates in trust for each of his children for life, 
with power in each child to appoint to such person as he or she should marry an 
annuity not exceeding, in the whole, one-third of the income of the estate devised 
to him or her for life. He then directed his trustees to hold his residuary estate 
upon trusts and subject to powers which should correspond with those declared 
concerning those estates specifically devised. Held, that each child had power 
of appointment of an annuity not exceeding one-third of the income of the specifi- 
cally devised estate and his share of the residuary estate. — Cooper v. Macdonald, 
L. R. 16 Eq. 258. 

3. A testator made specific devises upon trust for each of his children for iife, 
remainder to the children of each tenant for life as tenants in common, with cross- 
remainders between such children, and failing such issue of the tenant for life, in 
trust for the testator’s other children as tenants in common, or, if there should be 
only one of his children “ then living,” in trust for that child and his heirs. - There 
followed bequests of residuary real and personal estate upon trusts to correspond 
with those above set forth, with a proviso that if any of the testator’s children 
should die in his lifetime, leaving children, they should take the share they would 
have received if their parent had survived the testator. Held, that the gift over 
on failure of issue of a tenant for life was to the testator’s children or to their 
children living at the time when the gift over took effect. — Cooper v. Macdonald, 
L. R. 16 Eq. 258. 

4. A testator devised his real estate in strict settlement with a proviso that 
during the minority of any person who should become tenant for life the trustees 
of the settlement should accumulate the rents, and should invest such accumula- 
tions and interest thereon at certain periods in the purchase of lands to be settled 
to the same uses. Held, that the court could not authorize laying out any por- 
tion of said accumulations in necessary repairs and improvements of the eatate. 
— Brownskill v. Caird, L. R. 18 Eq. 493. 

5. A testator gave his real and personal estate in trust to convert both into 
money and from the proceeds pay certain legacies, and to hold the residue of his 
said personal estate so converted into money as aforesaid in trust to pay the in- 
come to his four natural children until they should respectively attain the age of 
twenty-one, and, when they should attain that age, upon trust to transfer the said 
residue of his personal estate unto said children in equal shares as tenants in com- 
mon. eld, that under the residuary clause the proceeds of the real estate 
passed, and that the share of a child who died under twenty-one lapsed and would, 
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as regards the real estate, go to the testator’s heirs-at-law, and, as regards the per- 
sonal estate, go to the testator’s next of kin. — Spencer v. Wilson, L. R. 16 Eq. 
501. 

6. A testator devised certain estates upon trust for his daughter E. for life, 
remainder to the use of E.’s husband W. for life, remainder to trustees for 1000 
years to raise portions for younger children of E. and W., remainder subject to 
said term to the eldest and other sons of E. in tail male. The testator then 
directed that in case said E. and W. or either of them should, during their lives 
or the life of the survivor of them, advance or pay any sum of money for the use 
of any younger child for whom a portion was provided, then such sum should be 
taken in full or part satisfaction of the portion to which such child would have 
been entitled under the will, unless said E. and W. or the survivor of them should 
direct to the contrary by a deed sealed and attested. E. and W. had several 
children, of whom one, J., was of weak mind. E., W., and their eldest son cov- 
enanted together that if the share of J. devolved upon any of them, they would 
divide it among the younger children of E. and W. J. died, and her portion 
devolved upon W., and in accordance with the above covenant passed to the 
younger children. W. survived his wife, and died, bequeathing shares of his per- 
sonal estate to his younger children. Held, that said younger children’s portions 
taken under the will of the first testator were not to be diminished by the sums 
received under the above covenant or under W.’s will. — Cooper v. Cooper, L. 
R. 8 Ch. 813. 

See APPOINTMENT, 1; ExLecTion; Exrecutors aND ADMINISTRATORS, 2; 
Lecacy; Lex Loci; Assets; Morr- 
GAGE, 3; SETTLEMENT, 4; Trust, 3, 5. 

Domicite. — See Lex Loct. 


EasEMENT. — See Party-waLh. 


ELecrIon. 


A testator gave a legacy to his widow for life or until her second marriage, 
charged upon part of his freehold and copyhold hereditaments, with a direction 
that she should oceupy his mansion-house and enjoy the rents of a portion of the 
property. The testator then devised his real estate specifically, and gave to his 
trustees powers of management and leasing. His real estate consisted chiefly of 
customary lands, out of which his widow was entitled to freebench, but in no in- 
stance in these manors had a widow ever been admitted or her frecholds set out 
by metes and bounds. Held, that the widow was put to her election. — Thomp- 
son v. Burra, L. R. 16 Eq. 592. 


Exeair. —See Priority, 2. 
Eminent Domain. —See Tenant IN Tarn. 
EqurraBLE MortGaGre. —See Morraaae, 2. 


Equrry. —See Arsrrration, 1; Company, 1, 3; Insoncrion; Rariway, 1; 
Trust, 4. 


EstTorre. 


A tenant by the curtesy of certain estates devised the same to A. for life, 
remainder to B. in fee. A. occupied the premises without interference by the 
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heir entitled to the estates for more than twenty years, and then conveyed to C., 
who entered after A.’s death. Held, that B. was entitled to the estates, inasmuch 
as A., wio had entered into and enjoyed the estates under said will, was estopped 
from asserting that said will was void and that she, A., had acquired title by 
twenty years’ possession. — Board v. Board, L. R. 9 Q. B. 48. 


EvivENce. 


1. Testimony by the maker of a promissory note given to a payee, since 
deceased, that the note was given merely for the purpose of securing payment of 
interest upon a sum advanced by the payee, even if legally admissible, should be 
wholly disregarded. — Hill v. Wilson, L. R. 8 Ch. 888. 

2. By statute a railway company, with whose line a junction is effected, may 
erect signals at such junction, and the expense thereof is to be repaid by the com- 
pany making the junction. Such a junction was made by the defendant with the 
plaintiff, who, to prove payment for signals erected, stated that a check had been 
sent the person erecting the signals; and it was also proved that said latter per- 
son received the check and sent a receipt. Held, that said receipt was admissi- 
ble in connection with the other facts to prove payment. — Carmarthen & Cardigan 
Railway Co. v. Manchester & Milford Railway Co., L. R. 8 C. P. 685. 

See Lreacy, 4. 


EXECUTORS AND «ADMINISTRATORS. 


1. Where a person possesses himself of the assets of a testator or intestate 
without having administered, a bill for an account to the extent of the specific 
assets he has received will lie against him as executor de son tort, though there is 
no legal representative. — Coote v. Whittington, L. R. 16 Eq. 534. 

2. A testatrix bequeathed £1000 to E., and legacies to other persons. By a 
codicil, after stating that it was her intention to give T. the residue of her estate 
after paying the legacies, free of all deductions in respect of probate duty or on 
any other account, she declared her will to be that all the legatees should con- 
tribute ratably to her funeral and testamentary expenses in full exoneration of 
the residue of her estate given to T., and she appointed T. and E. her executors. 
T., who received all the assets, in consideration of £700, part of the legacy to E., 
agreed to pay E. an annuity, whose life he knew to be a bad one. Held, that 
the burden was upon T. to prove that his transaction with E. was a fair one; and 
that the costs of suit must be paid from the residuary estate. — Jn re Biel’s 
Estate. Gray v. Warner, L. R. 16 Eq. 577. 

3. The plaintiffs supplied goods to an innkeeper, ho subsequently died with- 
out having paid for the goods. His administratrix carried on the business and 
held the goods for fifteen months, when she became bankrupt. Held, that the 
plaintiffs had lost their claim as against the creditors of the administratrix. — 
Kitchen v. Ibbetson, L. R. 17 Eq. 46. 

4. An executrix and sole legatee of a testator opened an account with a bank 
as ** executrix of G.,” the testator. Having overdrawn her account, she deposited 
with the bank a picture belonging to the testator’s estate as security for present 
and future advances. Before said account was opened a decree had been made 
in a creditors’ suit for the administration of the testator’s estate, but no receiver 
was appointed nor an injunction granted to prevent the executrix from dealing 
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with the assets. The bank had no notice of said suit. Held, that the pledge of 
the picture was valid. — Berry v. Gibbons, L. R. 8 Ch. 747. 


FatsE REPRESENTATION. 

The plaintiff brought an action against the defendant for advertising that he 
had a certain farm to let, when in fact he had no authority to let the same, in 
consequence of which the plaintiff incurred expense to no purpose, in ascertain- 
ing the value of the farm with a view to leasing it. Held, that the above adver- 
tisement amounted to a false representation, upon which an action would lie.— 
Richardson v. Silvester, L. R. 9 Q. B. 34. 


Foreign Contract. —See JURISDICTION. 


Fraup. 
Condonation of fraud. See Moxon v. Payne, L. R. 8 Ch. 881. 


Fraups, STATUTE OF. 


The defendant verbally promised the mother of his illegitimate children to 
give her £300 per annum so long as she should maintain the children. The 
plaintiff brought an action to recover two years’ unpaid arrears. Held, that said 
agreement need not be in writing under the Statute of Frauds, § 4. — Knowlman 
v. Bluett, L. R. 9 Ex. 1. 


See Contract, 2; Insurance, 4; LanpDLoRD AND TENANT. 


FRAUDULENT PREFERENCE. —See Bankruptcy, 1. 
FREEBENCH. — See ELEcTION. 


FREIGHT. 

T. accepted bills of exchange against a bill of lading of a cargo of rice. 
By the bill of lading the rice was to be delivered to T. or his assigns; ‘* freight 
for the said goods £4 per ton of 20 ewt. net delivered, with primage and average 
accustomed.” The shipper of the rice was also the owner of the vessel. While 
the vessel was on the voyage, said shipper and owner obtained advances from C., 
to whom he assigned the freight of the vessel on said voyage as security. Held, 
that C. was entitled to freight as above; and that under the bill of lading the 
rice was deliverable only on the freight being paid. — Weguelin v. Cellier, L. R. 
6 H. L. 286. 

See Brit or Lavine. 

GUARANTEE. 

1. A guarantee was given, determinable on six months’ notice. The guar- 
antor died, leaving the debtor on whose behalf the guarantee was given his 
executor. The creditor, with knowledge of the death of the guarantor, and that 
he left but little personal estate, made further advances to the above debtor. 
Held, that the advances made subsequent to the death of the guarantor could 
not be satisfied out of the real estate of the guarantor. Semble, that the guar- 
antee was not determined by the death of the guarantor. — Harriss v. Fawcett, 
L. R. 8 Ch. 866; s. c. L. R. 15 Eq. 311; 8 Am. Law Rey. 100. 

2. The plaintiffs declined to sell certain goods to D. without an engagement 
by the defendants to become responsible for their value. The defendants tel- 
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egraphed, agreeing to be answerable for said goods, and also sent a letter, in 
which they said, ‘*‘ Having every confidence in D., he has but to call on us for a 
check and have it with pleasure for any account he may have with you; and 
when to the contrary, we will write you.” Held, that said letter was a continu- 
ing guarantee. — Nottingham Hide Co. v. Bottrill, L. R. 8 C. P. 694. 

See Company, 1. 


Hussanp anp Wire. —See Action; Lraacy, 9. 


ILLEGITIMATE CHILDREN. 

The testator’s daughter had married the husband of her deceased sister. The 
testator devised estates ‘‘to my son-in-law J. C.,” and ‘to my daughter M., 
wife of said J. C.,” and also ‘to the children or child of my said daughter M. 
C.” The testator’s daughter had two children by J. C. living at the date of the 
will. Held, that said illegitimate children of M. C. were sufficiently designated 
in the will, and took under the devise. — Hill v. Crook, L. R. 6 H. L. 265; 8. c. 
L. R. 6 Ch. 311; 6 Am. Law Rev. 91. 

See Devise, 5; SETTLEMENT, 1. 


INDENTURE. — See AMALGAMATION. 
Inrant. — See Company, 5. 


INJUNCTION. 


By the terms of a contract whereby the defendant agreed to furnish the plain- 
tiff’s house, the defendant was to obtain an architect's approval in writing before 
any money was payable. The defendant brought an action at law for a larger 
sum than the architect approved, and the plaintiff brought this bill to restrain the 
action. Held, that there was a good defence at law to the action, and no equity 
to sustain the bill. — Baron de Worms v. Mellier, L. R. 16 Eq. 554. 

See ARBITRATION, 1; Company, 3; JURISDICTION; TRADE-MARK. 


Insotvency. — See Leaacy, 6; Lien, 2. 


INSURANCE. 


1. The A. Insurance Company sold its business to the B. Insurance Company 
in October, 1868, the B. company to undertake the liabilities upon existing pol- 
icies, and, if required, to issue new policies in exchange. The A. company was 
to be wound up voluntarily, and its assets were to be collected by the B. com- 
pany and distributed among the creditors of the A. company. E., the assignee 
of a policy in the A. company on the life of another party, after the date of said 
sale paid the annual premium to the A. company, who received the same as 
agent of the B. company, as authorized by the latter. On December 31, E. sent 
the policy to the B. company for indorsement, and on Jan, 21, 1869, the insured 
died. In March, the B. company resolved to pay E.’s claim, and a memorandum 
under seal was indorsed on the policy, declaring that the capital of the B. com- 
pany should alone be liable for the sum insured by the policy, and that E.’s claim 
was admitted payable. In June, the B. company cancelled the contract of sale 
of October, 1868, in consequence of the A. company having failed to comply with 
its terms, and in November an order was made for winding up the B. company. 
Held, that there was a good consideration for said memorandum, and a complete 
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novation of said contract of insurance, and that E. was entitled to recover from 
the B. company the sum due under the policy. — In re United Ports and General 
Insurance Co., Evens’ Claim, L. R. 16 Eq. 354. 

2. The plaintiffs, cotton brokers in London, received advice from B. that he 
had shipped cotton to them and had drawn upon them at six months’ sight for 
£3000 on account of that shipment, and the plaintiffs (according to their custom) 
declared the cotton valued at £5000 upon an open policy ‘as well in their own 
names as for and in the name or names of all and every person or persons to 
whom the same doth, may, or shall appertain in part or in all” with the defend- 
ant, May 23, intending to insure B. and themselves. The plaintiffs accepted the 
bills ‘‘ against shipping documents” for said cotton May 21. The cotton was 
lost at sea June 11. The plaintiffs afterward paid said bills and received the 
bills of lading for said cotton. Held, that the plaintiffs were entitled to recover 
said £3000, being the amount of their advances; and held (by Bovitt, C. J., and 
Denman, J.), that the plaintiffs were entitled to recover said £5000, being the 
whole amount insured. (KeatinG and Brett, JJ., contra). — Ebsworth v. Alli- 
ance Marine Insurance Co., L. R. 8 C. P. 596. 

8. The plaintiff insured silks ‘‘ at and from Japan and [or] Shanghai to Mar- 
seilles and [or] Leghorn and [or] London via Marseilles and [or] Southampton, 
and whilst remaining there for transit . . . and in the good ship called the —— 
steamers or steamer per overland, or via Suez Canal.” The perils irisured against 
included arrests, restraints, and detainments of all kings, princes, and people of 
what nation, condition, or quality soever, and all other perils, losses, and mis- 
fortunes that shall come to the detriment of said goods. The policy contained a 
memorandum that it was agreed that said goods should be shipped by the M. or 
certain other steamers only. Goods were never in the ordinary course of business 
carried to London via Marseilles except by the M. steamers, which stopped at 
Marseilles, and the M. steamer company always sent such goods overland through 
France and thence to London, and this was well known among underwriters. 
Said silks were transmitted by the M. steamers from Shanghai to Marseilles, and 
thence through France via Paris. In Paris the goods were detained in conse- 
quence of the city being besieged and surrounded by the Germans. After the 
silks had been detained a month the plaintiff gave notice of abandonment to the 
underwriter. Held, that the policy covered the whole journey from Shanghai to 
London, including the overland transit through France; and that said detention 
in Paris was in consequence of a ‘‘ restraint of princes,” and that the plaintiff 
was entitled to abandon and recover as for a total loss. — Rodocanachi v. Elliott, 
L. R. 8 C. P. 649. 

4, An insurance company in Liverpool employed E. as their agent in London 
to accept risks and receive premiums there. The plaintiff employed P. to effect 
insurance for him, and P. prepared a slip, which was initialed by E. for said com- 
pany, and transmitted the same day to Liverpool. The company received the 
slip, and held it for some time, and in the mean time E, received a check payable 
to the company’s order for the amount due the company for premium and stamp 
duty, and by virtue of his authority indorsed the check and received the money. 
The goods insured were lost by the perils insured against, and the company 
refused to execute a policy. Held (by Quan and Arcurpatp, JJ.), that no 
action would lie; (by Biacksurn, J.) that accepting the initialed slip amounted 
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to a contract to either properly and diligently prepare a policy, or to return the 
slip, and without delay inform the plaintiff that the company would not execute 
a policy. — Fisher v. Liverpool Marine Insurance Co., L. R. 8 Q. B. 469. 


InTEREST. — See Leaacy, 1, 2. 


JURISDICTION, 

A ship-owner at Hamburg agreed to sell a vessel to H., an Englishman, resi- 
dent and domiciled at Hamburg, possession to be given upon the delivery of the 
cargo after arrival from the voyage in which the vessel was then engaged, and 
deductions to be made for damage above wear and tear. The master of the 
vessel, who was authorized to complete the sale, arrived in England and dis- 
charged his cargo, but refused to there deliver the vessel to H. unless paid the 
full price, and refused to allow a survey to enable H. to ascertain what damage 
the vessel might have sustained. H. filed a bill for specific performance, and for 
restraining the vessel from leaving port, and served a copy of the bill upon said 
master. Held, that the service was sufficient, and that the court had jurisdiction, 
and would restrain the vessel from removing from said port. Injunction granted. 
— Hart v. Herwig, L. R. 8 Ch. 860. 

See ArpirraTion, 1. 

Jury. — See Contract, 5. 


LANDLORD AND TENANT. 

The defendant, before leasing an estate, promised B. that he would kill down 
the game upon the estate, and would not let the game during the lease. B. took 
the lease, but the lessor then let the game, and did not kill it down. B.’s crops 
were in consequence damaged by the game. B. also lost sheep, which were 
poisoned by browsing upon yew-trees, the branches of which extended over the 
lessor’s fence so as to be within reach, and other sheep by their feeding upon yew- 
tree clippings, thrown by the lessor’s gardener upon B.’s land; he also lost cattle 
by their getting at yew-trees upon the lessor’s land by reason of the insufficient 
fence upon the lessor's land. After this the lessor died. Held, that B. was 
entitled to recover for the damage to his crops caused by the defendant’s failure 
to keep his collateral agreement to kill down the game ; that he could not recover 
for the loss of his sheep, as for that injury B. had only a personal action, if any, 
which died with the lessor, and that he could not recover for the loss of the 
cattle, as there was no obligation upon the lessor to maintain a fence between his 
and his lessee’s land. — Erskine v. Adeane, L. R. 8 Ch. 756. 


LapsE. —See Devise, 5; Leaacy, 8. 


LEASE. 


The owner of a ten-year lease agreed in writing to let the property to K., and 
not to give him notice to quit so long as he paid the rent when due, having 
previously verbally agreed to let the premises to K. for any term of years not 
exceeding his own. A railroad company contracted to purchase K.’s interest in 
the premises, which he described as any term at tenant’s option, but not beyond 
said owner's term. The company subsequently denied that K. had proved title 
as alleged. Held, that K. had an interest in said premises, and was entitled to 


544 DIGEST OF THE ENGLISH LAW REPORTS. 


the purchase-money. — In re King’s Leasehold Estates. Ex parte East of London 
Railway Co., L. R. 16 Eq. 521. 
See CHarGe; Lex Locr. 


Leaacy. 


1. A testatrix had a power of appointment by will over a fund held in trust 
for her for life. She gave ‘‘ £100 of such trust funds to my nephew P.,” and 
several other legacies in the same terms. Held, that said legacies were specific, 
and bore interest from the date of the death of the testatrix. — Davies v. Fowler, 
L. R. 16 Eq. 308. 

2. A testatrix bequeathed to certain parties ‘all the money of which I die 
possessed.” At the time of her death she held a sum in cash in her house, and 
she was entitled to a legacy which the executors had not paid or acknowledged as 
at her disposal, to the apportioned part of an annuity from the last stated day of 
payment, and to interest on a balance at the bankers accrued since the last time 
she was credited with it. Held, that the cash only passed by the bequest. — 
Byrom y. Brandreth, L. R. 16 Eq. 475. 

3. A testatrix gave a legacy to ‘‘ my niece L., second daughter of J. H. W. 
She then gave a further legaey “ to each of my nieces, the said L. W.,” &c., and 
gave her residuary estate ‘in trust for the said L. W.” and others. The testa- 
trix had another niece, L. F. T. W. Held, that evidence was not admissible to 
show that the testatrix intended her niece L. F. T. W. to take in the residuary 
bequest. — Webber v. Corbett, L. R. 16 Eq. 515. 

4. A testator, after giving certain pecuniary legacies, gave all his messuages, 
farms, and lands at N.; his stock, crops, and implements of husbandry, moneys, 
securities for money, and all the residue of his estate and effects, real and per- 
sonal, to his wife, until his youngest child should attain twenty-one. Held, that 
said pecuniary legacies were not charged upon the testator’s real estate. — Castle 
vy. Gillett, L. R. 16 Eq. 530. 

5. A testator gave his interest in leasehold estates to trustees, to pay half the 
income to his son H. for life, or until his bankruptcy or insolvency, and after 
H.'s decease, bankruptcy, or insolverey, which should first happen, to pay said 
income to all or any the children of H., in such manner as H. should appoint, 
and in default of appointment, to pay the same to all the children of H. There 
was a similar provision in favor of the testator’s son F. The will contained a 
proviso that if, at the death of the testator’s wife, either H. or F. should become 
entitled to the D. estate, then the son so entitled should receive no portion of 
said rents, but that the other son should receive the whole rents. Hi. filed a 
declaration in insolvency in Australia in 1863, and afterward received his dis- 
charge. He had four children born before said insolvency and one afterward, 
The testator’s widow died in 1866, and F. became entitled to the D. estate. Held, 
that upon the death of the testator’s wife new trusts arose of the whole of said 
leascholds, identical with the trusts of H.'s moiety, and that said rents were pay- 
able to H.'s five children, subject to his power of appointment, as the gift over 
on the insolvency of H. took effect upon his pana in Australia. — In re 
Aylwin’s Trusts, L. R. 16 Eq. 585. 

6. A testator sent a duplicate of his will to a legatee, leaving the original 
with his solicitor. Subsequently he executed upon the same day two codicils in 


DIGEST OF THE ENGLISH LAW REPORTS. 545 


identical terms, one of which he retained, and the other he sent to said legatee. 
Held, that the legacies in said codicils were not cumulative, and that the legatee 
was entitled to but one legacy under them. — Whyte v. Whyte, L. R. 17 Eq. 50. 

7. A testator gave £1000 to the children of his cousin R., to be divided 
equally between them. The will contained the proviso that in case any legatee 
should die in the testator’s lifetime leaving children, such legacy should not lapse, 
but be paid to the children of such deceased legatee. One of R.’s children had 
died before the date of the will, leaving children. Held, that the children of the 
deceased child of R. did not take under the will. — Hunter v. Cheshire, L. R. 8 
Ch. 751. 

8. A married woman having separate estate, and having under her marriage 
settlement a power of appointment in the event of her dying in the lifetime of her 
husband, made a will with the assent of her husband, whom she survived. Held, 
that the will passed the separate estate, but did not execute the power of ap- 
pointment, nor pass property acquired by the wife after the death of her hus- 
band, whose death operated as a revocation of his assent to the will of his wife. 
— Noble v. Willock, L. R. 8 Ch. 778; s.c. 2 P. & D. 276. 

9. A testator gave the residue of his estate to his nephews and nieces, and 
the issue of any of his nephews and nieces dead before him. The testator had 
not at the date of his will any brother, sister, nephew, or niece of his own, but 
there were nephews and nieces of his deceased wife. Held, that the nephews and 
nieces of the testator’s wife took under the will, and that evidence that the testa- 
tor and such nephews and nieces were on unfriendly terms was inadmissible. — 
Sherratt v. Mountford, L. R. 8 Ch. 928. 

10. A testator gave a fund upon trust for his wife for life, then to his daughter 
for life, and after his daughter’s death to her children, who being sons should 
attain twenty-one, or being daughters should attain that age or marry; and if no 
such children, to certain persons named. By a codicil the testator added the 
proviso, that in case his daughter should be living at the expiration of five years 
from the death of the testator’s wife, and should not have had any children, said 
fund should be at once divided among said ulterior legatees. At the expiration of 
five years and six months from the death of the testator’s wife the daughter had 
her first child. Held, that the ulterior bequest did not take effect, as there 
was a child in ventre sa mére at the expiration of said five years. — Pearce v. 
Carrington, L. R. 8 Ch. 969. ‘4 

11. A testator gave a fund to his widow for life, and after her decease one 
moiety in trust for each of his two daughters for life, remainder to their re- 
spective children. If either daughter died childless, her moiety to be held upon 
the trusts of the other moiety. If both daughters died childless, the fund was to 
go to the testator’s two sons in equal shares. If both said sons died childless, 
the fund was to be held in trust for M. But if said M. should die without leaving 
issue living at her death, then over. One daughter survived her sister and 
brothers, and M. survived said daughter, and died without issue. eld, that the 
gift over was contingent on M.’s dying without issue in the lifetime of said sons, 
and that M.'s representatives were entitled to the fund.—Jn re Heathcote’s 
Trusts, L. R. 9 Ch, 45. 

See APPOINTMENT, 1, 2; Cuartry; Erection; Executors ADMINIS- 
TraTORS, 2; Marsuarine Assets; Morreaae, 3; 
Trust, 3, 5. 
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LerrTer. 

C., a banker at Lyons, received a bill of exchange from D., drawn on a firm 
at Milan. C. enclosed bills in a letter to D., which he posted. After posting the 
letter, C. received information from D.’s agent that the Milan firm refused to ac- 
cept D.’s drafts, and directing him to remit nothing toD. By rules of the French 
post-office, a letter can be recovered after it has been posted and before it has 
been despatched. Accordingly C. applied for his letter to D., but it was for- 
warded to D. by mistake of the post-office clerk. Held, that the property in the 
bills did not pass to D. — Ex parte Cote. In re Deveze, L. R. 9 Ch. 27. 

See GuaRANTEE, 2. 

Lex Loct. 


The testator, a domiciled Irishman, disposed of a leasehold estate in England 
upon the same trusts as those of his other personal estate, which trusts were void 
under the Thellusson Act in England, though not in Ireland. Held, that the 
bequest of the leasehold estate was invalid. — Freke v. Lord Carbery, L. R. 16 
Eq. 461. 

Lign. 

1. Solicitors for the trustees of an estate which is under the administration of 
the court have not, after their discharge, such a lien for costs and money advanced 
in the suit as will enable them to refuse production of documents which are re- 
quired by the receiver for the management of the estate. — Belaney v. F'french, 
L. R. 8 Ch, 918. 

2. The creditors of a liquidating debtor resolved, in 1872, to allow him to 
carry on his business, he accounting to the trustee for the stock in hand as and 
when disposed of. The debtor carried on his business for two years, when the 
creditors resolved to sell the same for the benefit of the estate. The business 
was accordingly sold and the proceeds paid to the trustee. A creditor who had 
lent the debtor money since 1872 claimed a lien on such part of said proceeds as 
represented stock purchased after 1872. Held, that said creditor had no lien 
upon any part of the purchase-money.— Ex parte Robertson. In re Magnus, 
L. R. 8 Ch. 962. 

Lieut anp Arr.—See Party-wa.. 
Lis PenpEens.—See Executor anp ADMINISTRATOR, 4. 


Marrirep Woman.—See Legacy, 9. 


MARSHALLING ASSETS. 


A testator gave an annuity and certain legacies, devised his real estate in 
trust for sale and payment of said annuity and legacies from the proceeds, and 
then bequeathed his personal estate upon trust for payment of so much of the 
debts and legacies as the proceeds of the real estate might be insufficient to sat- 
isfy, and the residue for charitable purposes; and he directed that only such 
parts of his estate should be included in said residue as might by law be 
bequeathed for charitable purposes. The testator left real and pure and impure 
personal estate. Held, that the proceeds of the real estate and the impure per- 
sonal estate must be applied in payment of said annuity and legacies before the 
pure personal estate. — Wills v. Bourne, L. R. 16 Eq. 487. 

See WaGes. 
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MortGace. 


1. A company had power to raise money by mortgage, with or without a 
power of sale, of any of the property of the company. The company borrowed 
money on mortgage, among other things, of its book debts. Held, that said mort- 
gage covered debts accrued due since the date of the mortgage. — Bloomer v. 
Union Coal and Iron Co., 16 Eq. 383. 

2. The plaintiff handed title-deeds to a bank with a memorandum stating that 
the deeds were deposited in consideration of the bank’s lending B. £1000 for 
seven days from date. The bank allowed B. to overdraw his account within said 
seven days to the extent of £900. Held, that there had been no advances to B. 
according to the terms of said memorandum, and that the bank was not entitled 
to retain the deeds. — Burton v. Gay, L. R 8 Ch. 932. 

3. A testator directed that his debts should be paid, and then gave a certain 
estate to J., one of his executors, subject to the payment of the testator’s debts. 
J. mortgaged the estate to C., and used the money for his own purposes. C. 
had no notice of the purpose to which J. intended to apply the mortgage money. 
Held, that the mortgage was valid, and not subject to a charge for the payment 
of the testator's debts. — Corser v. Cartwright, L. R. 8 Ch. 971. 

See CuarGe; Execurors aNp ADMINISTRATORS, 4; Priority. 


NEGLIGENCE. 

By statute, railway trains which travel twenty miles without stopping must 
maintain means of communication between the passengers and the servants of the 
company in charge of the train. Held, that where a passenger on such a train 
was injured, the act was to be taken into account in determining whether there 
had been negligence. — Blamires v. Lancashire § Yorkshire Railway Co., L. R. 
8 Ex. (Ex, Ch.) 283. 

See BurpEeN or Proor; Ramtway, 1; Stature. 


Notice. — See GuaraNnTEE, 1; Morteacr, 3; Priority, 1. 
Parties. —See Action; VENDOR aND Purcuaser, 1. 


PARTNERSHIP. 


1. Where a partnership is terminated prematurely, a person who has paid a 
premium to become a member of the partnership may lose his right to a return 
of a proportionate part of the premium by waiver, by wilful repudiation of the 
partnership contract, and by gross misconduct necessitating the dissolution of the 
partnership. Discussion concerning forfeiture of such premium by misconduct. 
— Wilson v. Johnstone, L. R. 16 Eq. 606. 

2. L. borrowed money in London of W., one of two partners in the firm of 
W. & Co., bankers at Vienna, and a deed transferring shares in a company from 
L. to W. & Co. by way of security for said loan was executed by L., and W. who 
signed as W. & Co. L. held the above shares, but the transfer to him had not 
been registered at the time he transferred to W. & Co. Subsequently the trans- 
fer to W. & Co. was registered, and shortly after this the transfer to L. was reg- 
istered. L. died insolvent, and said company was wound up. Held, that W. had 
authority to accept the transfer of shares from L. so as to bind the firm of W. & 
Co., and that the irregularities in the registration of the transfers did not affect 
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the liability of W. & Co. to call.—Jnre Land Credit Company of Ireland. 
Weikersheim’s Case, L. R. 8 Ch. 831. 

3. By articles of partnership it was provided that upon the death of A., (the 
partner to whom the capital belonged), the share of B., the other partner, in the 
profits should belong to A.’s representatives, who should carry on the business 
and pay to B. his share of the profits up to A.’s death. The business was carried 
on by B., who was A.’s executor, until liquidation was ordered. It then appeared 
that the stock on hand was partly the old stock formerly belonging to A., but 
principally new stock bought by B. Held, that the terms of said partnership did 
not convert the stock on hand at A.’s death into separate estate, but that such 
stock was applicable to payment of the joint firm debts, and that stock bought 
since A.’s death was B.’s property, and applicable to his separate liabilities. — 
Ex parte Morley. In re White, L. R. 8 Ch. 1026. 

See Bankruptcy, 2; anp Nores, 1. 


ParTy-waLL, 

Where a wall was a party-wall to the height of the first story, and above that 
height had ancient windows opening to the external air, it was held, that the wall 
was not a party-wall above the height of the first story.— Weston v. Arnold, 
L. R. 8 Ch. 1084. 

PATENT. 

Upon a decree against a party for infringement of patent the patentee is not 
entitled to have both an account of profits and an inquiry into damages, but must 
elect which he will have. — De Vitre v. Betts, L. R.6 H. L. 319. See Neilson v. 
Betis, L. R. 5 H. L. 1; 6 Am. Law Rev. 94. 

PayMENT. — See EvipeEnce, 2. 
PEERAGE. —See SETTLEMENT, 4 / 


PENALTY. 

A dock company incorporated by statute agreed to purchase certain land for 
£4000, half payable upon the execution of the agreement, the remainder on a 
certain future day. The agreement provided that if the second moiety was not 
paid by a certain day, in which respect time should be of the essence of the con- 
tract, it should be lawful for the vendors to enter and repossess themselves of 
their former estate without any obligation to repay any part of said sum which 
might have been paid to them, Held, that the above stipulation was in the nature 
of a penalty, from which the company would be relieved on payment of the resi- 
due of the purchase-money remaining unpaid with interest. — In re Dagenham 
(Thames) Dock Co. Ex parte Hulse, L. R. 8 Ch. 1022. 

PLepGr. — See Execurors anp ADMINISTRATORS, 4; MORTGAGE, 2; 

Priority, 1. 


Portion. —See Devise, 6. 
Post. —See 


Power. 


Shares were held in trust for a woman for life, and after her death as she 
should by deed or will appoint. The trustee and the woman joined in a deed of 
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transfer of the shares to herself. Held, that the power of appointment was well 
executed. — Marler v. Tommas, L. R. 17 Eq. 8. 
See Devise, 2; SerrLeEMENT, 2. 


Premium. —See PartNersuIP, 1. 
PRINCIPAL AND AGENT. — See Broker; INSURANCE, 2. 


Priority. 


1. L. deposited title-deeds with his bankers to secure advances, and agreed 
to execute any deeds necessary to carry out the security. Subsequently, when 
about to be married, the intended wife directed her solicitor to prepare the neces- 
sary settlement. The solicitor asked L. if the title-deeds of his land were in his 
possession unincumbered, and L. replied that they were, but were at his bankers. 
The solicitor thereupon prepared the settlement whereby the real estate was to 
be settled upon trusts for the wife and issue of the marriage; and after the mar- 
riage L. conveyed the land upon trusts accordingly. Held, that the wife had 
constructive notice of the mortgage to the bankers, also that L.’s contract to ex- 
ecute a legal mortgage gave the bankers a priority over subsequent purchasers 
without notice. — Maxfield v. Burton, L. R. 17 Eq. 15. 

2. S. sued out an elegit upon a judgment against a railway company. The 
company subsequently filed a scheme of arrangement, which was confirmed by the 
court, whereby mortgagees of the railway were to be paid by certain debentures 
preferred in payment of interest over other stock. Held, that S. was not bound 
by said scheme, but that he could not claim a priority over the holders of said 
debentures on the ground that their mortgage, which was a charge prior to the 
elegit, had been discharged. — Stevens v. Mid-Hants Railway Co. London Fi- 
nancial Association v. Stevens, L. R.. 8 Ch. 1064. 


Pusuic —See Contract, 6. 


Raitway. 


1. The court ordered an inquiry as to damages where a railway company had 
exercised its statutory powers carelessly in constructing its railway. — Biscoe v. 
Great Eastern Railway Co., L. R. 16 Eq. 636. 

2. The H. railway company was empowered by statute to make a junction 
with the G. railway at B. The plaintiff railway company obtained by agree- 
ment running powers over the G. railway passing through B. The plaintiffs then, 
by agreement with the H. railway, obtained the right to use the H. railway; the 
H. company to keep its line in repair and provide a sufficient staff for the traffic 
of the plaintiffs; the plaintiffs to pay the H. railway a proportion of the through 
rates and fares by way of commuted toll ; and the plaintiffs to haul the local traffic 
of the H. company, should the latter so desire. The G. company refused to 
permit the passage of trains from the plaintiffs’ line on to the H. railway, alleging 
that said agreement between the plaintiffs and the H. railway was ultra vires and 
void. Held, that said agreement was valid. — Midland Railway Co. v. Great 
Western Railway Co., L. R. 8 Ch. 841. 

See Contract, 1; SraruTe. 


Ratirication. — See Contract, 3. 
Receipt. —See Evipence, 8. 
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Recrtver. — See Company, 8. 
Repairs. —See Deviss, 4. 
Resipvug. — See Devise, 1, 2, 5; Lecacy, 4, 5. 
REVERSION. — See CHARGE. 
Revocation OF AsseNT. — See Leaacy, 9. 
Satz.—See Broker; Conrract, 2; Trust, 4; VENDoR anp Purcuaser. 


SALVAGE. 


1. More than half of the proceeds of the property saved, less salvor’s ex- 
penses, awarded as salvage in The Rasche, L. R. 4 Ad. & Ec. 127. 
2. Salvage awarded to a steam-tug which attempted unsuccessfully to aid a 
vessel exhibiting signals of distress. — The Melpomene, L. R. 4 Ad. & Ec. 129. 
See WaGes. 
Satisraction. —See Devise, 3. 
Security. —See Bitts anp Notes, 1; MortGaGce, 1; Prioriry, 2. 


SETTLEMENT. 


1. A widower, two days before going through the ceremony of marriage with 
his deceased wife’s sister B., executed a deed reciting that he had previously 
transferred certain bank shares to trustees, and directing said trustees to hold said 
shares in trust for B. for life, remainder as B. should by will appoint. The wid- 
ower and B. lived together as husband and wife until the former’s death. Held, 
that said deed could not be set aside as founded upon an illegal consideration. — 
Ayerst v. Jenkins, L. R. 16 Eq. 275. 

2. Where a covenant to settle after-acquired property is limited to the case 
funds of a specified amount are acquired at any one time, such funds must be de- 
rived from the same source; and where a person receives funds subject to such 
a covenant, but over which he has a power of advancement, any sum advanced must 
be included in determining whether said funds are of sufficient amount to fall within 
the covenant. — Hood v. Franklin, 16 Eq. 496. 

3. A settlement was executed by a married woman and a trustee, wherein a 
sum of money recited to be in the trustee’s hands was settled upon certain trusts. 
Said recital was untrue; and the deed was executed upon the faith of a promise 
made by the woman, that she would forthwith pay said sum to the trustee from 
her separate estate. Held, that said promise could not be enforced. — Marler v. 
Tommas, L. R. 17 Eq. 8. 

4. By letters-patent a barony was conferred on E. for life, with remainder to 
her second and other sons and the heirs male of their respective bodies successively. 
The patent contained a proviso that if any person taking under the patent should 
succeed to a certain earldom, the succession to the barony should devolve upon 
the son of said E., or the heir, who would be next entitled to said barony if the 
person succeeding to the earldom was dead without issue male. A testatrix de- 
vised lands to trustees in trust to convey, settle, and assure the same in a course 
of entail, to correspond as nearly as may be with the limitations of said barony 
and the provisos affecting the same ; and a settlement was made accordingly, con- 
taining the proviso that if any person taking under the limitations therein con- 
tained should succeed to the above earldom, then the succession to sajd lands 
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should devolve upon the son of said E. or the heir who would be next entitled to 
succeed to said barony if the person succeeding to said earldom was dead without 
issue male. The second son of E. afterward succeeded to said earldom, and had 
issue male. Held, that the third son of E. became entitled to said lands upon 
the succession of said second son of E. to the earldom. — Cope v. Earl De la 
Warr, L. R. 8 Ch. 982. 


See Company, 4; Devise, 4. 
SHAREHOLDER. — See Company, 2, 4, 5; PARTNERSHIP, 2. 
Sup. — See Bit or Lapinc; Burven or Proor; FREIGHT; JURISDICTION; 
SaLvaGE; WaGEs. 
Soxicrror. —See 1. 
SoverEIGN Power. — See SETTLEMENT, 4. 
Speciric APPROPRIATION. — See anp NOTES. 
Speciric Bequest. — See Legacy, 1. 
Speciric PerFORMANCE.— See Contract, 3; JURISDICTION. 
Statute. — See APPOINTMENT, 2; CoRPORATION. 
StaTuTE oF Fraups.— See Fraups, STaTUTE OF. 
Sratutory Powrer.— See Raitway, 1. 
Stock ExcuanGe. — See Broker. 
Succession. —See SETTLEMENT, 4. 
Suir. — See Company. 
Surety. — See GuaRanTEE, 1. 
TENANT BY THE CurRTESY. —See EsTopret. 


TENANT IN TalL, 


The court refused to order money representing land taken by a railway com. 
pany under compulsory powers to be paid to a tenant in tail until he had exe. 
cuted a disentailing deed. —In re Butler's Will, L. R. 16 Eq. 479. 


Testimony. — See EvipENcE. 
TueLLusson Act. — See APPOINTMENT, 2. 
Titte. — See Lease. 


TRADE-MARK. 

Injunction to restrain the defendant from using upon their labels the words 
‘nourishing stout,” which had been used by the plaintiff on their labels as a 
trade-mark, refused, on the ground that *‘ nourishing ” was a mere English adjec- 
tive denoting the quality of the stout. Interesting discussion concerning trade- 
marks. — Raggett v. Findlater, L. R. 17 Eq. 29. 


Trespass. — See LANDLORD AND TENANT. 


Trust. 

1. B., an unmarried woman, called her servant, the plaintiff, into her room, 
placed an envelope in a box, and gave the box to the plaintiff, telling him that the 
box would be of service to him some day, but that he must not open it until after 
her death. B. retained the key of the box. The box was opened after B.’s death, 


552 DIGEST OF THE ENGLISH LAW REPORTS. 


and in said envelope was a paper signed by B., stating that the contents of the 
box was a deed of gift to the plaintiff of certain real and personal estate described. 
The plaintiff subsequently found in an out-house an envelope directed to himself 
and signed by B., of the same date as the aforesaid paper, stating that the plain- 
tiff would find the deeds of an estate mentioned in the first paper, which deeds 
were to be handed over to the plaintiff ‘‘ free, and all expenses to be paid 
out of the bulk and writings of M” (a certain farm). Held, that there was not a 
valid declaration of trust of said real and personal estate in favor of the plaintiff. 
— Warriner v. Rogers, L. R. 16 Eq. 340. 

2. The court refused to permit trustees who had authority to ‘‘ continue or 
change securities from time to time, as the majority shall seem meet,” to invest 
trust funds in United States bonds or American railway bonds. — Bethell vy. Abra- 
ham, L. R. 17 Eq. 24. 

3. A testator empowered trustees to apply the annual income of the presump- 
tive shares to which children would be entitled towards the maintenance and 
education of such children, if the trustees should think fit, notwithstanding the 
father of such children might be living and able to maintain his children. A suit 
was instituted for the administration of the testator’s estate, and part of the prop- 
erty was sold and the proceeds brought into court. Held, that the court would 
not interfere with the discretion of the trustees, who might apply the income as 
empowered in the will. — Brophy v. Bellamy, L. R. 8 Ch. 799. 

4. Trustees being about to sell certain land, and being unable to find a deed 
of 1819, through which the grantors, who had conveyed to the trustees in 1858, 
derived title, made it a condition of sale that the title should begin with the deed 
of 1858. A bill was filed by a cestui que trust to set aside the sale. J/eld, that 
said condition might have depreciated the value of the land at the sale, and was 
mproper, and that the sale would be set aside. The smallness of the interest of 
the cestui que trust in the land constituted no objection to the bill. — Dance v. 
Goldingham, L. R. 8 Ch. 902. 

5. A testator directed his real estate to be sold, and the proceeds held upon 
certain trusts, which failed. The lands remained unsold. Held, that said lands, 
though unsold, must be treated as money, so that the heiress of the testator who 
took the same having died, her administrator must pay probate duty. — Attorney- 
General v. Lomas, L. R. 9 Ex. 29. 

See Exrecurors anp ApMINISTRATORS, 2; SETTLEMENT, 3; VENDOR AND 
Purcuasrr, 1. 

Uxrra Vires. — See Company, 1; Rattway, 2. 


Unporn Cuitpren. — See Legacy, 11. 


VENDOR AND PURCHASER. 

1. A testator devised an estate in trust for his daughter for life, remainder to 
her husband for life, and after the death of the survivor, upon trust to sell and 
hold the proceeds in trust for all the daughter’s children living at the death of 
such survivor. The daughter had six children living, one having issue two infant 
children. A petition for sale was filed and assented to by said daughter, her 
husband, and her children. Held, that an order of sale was not invalid by reason 
of said infant children not being parties to the petition. —Jn re Strutt’s Trusts, 
L. R. 16 Eq. 629. . 
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2. The defendant sold lands to the plaintiff at auction upon certain conditions, 
one of which was that the vendors should deliver an abstract of title to the 
plaintiff within seven days, and all objections not made within a certain period 
thereafter were to be considered waived ; and in case such objection should be 
made, the vendor reserved the option of reseinding the contract of sale upon 
repaying the deposit money. An abstract was delivered and objections were 
made. The defendant thereupon filed a bill for specific performance, and the 
plaintiff in answer set up said objections, and a further objection, consisting of 
matters affecting the title which had not been disclosed in the abstract. The bill 
was dismissed. ‘The defendant rescinded the contract and tendered the deposit, 
and the plaintiff brought this action against the defendant for not deducing a 
good title. Held, that the defendant, by bringing the above bill, waived his right 
to rescind on any of the original objections, but that he had a right to rescind 
upon the additional objection made in the answer, although relating to matters 
not disclosed in said abstract. — Gray v. Fowler, L. R. 8 Ex., and Ex. Ch. 249. 


WaGeEs. 

The master of a vessel gave a bottomry bond on ship, freight, and cargo, and 
also bound himself personally. The bond was indorsed to the owner of the 
cargo, who began a suit against ship, freight, and cargo, to enforce payment of 
the bond. The master afterward instituted a suit against the vessel and freight 
for his wages. The proceeds of the ship were insufficient to pay said bond, but 
the proceeds of ship and cargo were sufficient to pay both the bond and the 
wages. The wages of the master were ordered to be paid from the proceeds of 
the vessel before any portion of such proceeds was appropriated to payment of 
said bond. — The Eugenie, L. R. 4 Ad. & Ec. 123. 


Watt. — See Party-wa.. 


Witt. — See ApPoINTMENT, 1; CHariry; ELection; Execurors anp 
MINISTRATORS, 2; ILLEGITIMATE CHILDREN; LeGacy; MarsHatLine As- 
sets; MortGaGE, 3; Trust, 1, 3, 5. 


Worps. 
‘* All the Money of which I die possessed.” —See Leaacy, 8. 
** Devolve upon.” — See SETTLEMENT, 4. 
“* From six to eight Weeks.” — See Contract, 5. 
** Nephews and Nieces.” — See LeGacy, 10. 
** Quantity and Quality unknown.” — See Brix or Lavina. 
** Restraint of Princes.” — See Insurance, 3. 
** Succession to.” — See SETTLEMENT, 4, 
Then living.” —See Devise, 3. 
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SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from the 
following volumes of State Reports: 39 Connecticut; 3 Houston (Delaware) ; 
* 58 Illinois; 39 and 40 Indiana; 37 Maryland; 108 Massachusetts ; 25 Michigan ; 
18 Minnesota; 51 and 52 Missouri; 52 New York; 71 Pennsylvania State; 3 
South Carolina; 35 Texas; 45 Vermont; and 6 Vroom (New Jersey Law) ; 
also from 16 Wallace (Supreme Court of the United States).] 


ACCESSION. 

H. bought a wagon of B. on condition that it should remain the property of B. 
till paid for. Plaintiff repaired it for H., by putting in new wheels and axles. 
H. took it from plaintiff’s possession without his knowledge or consent, and after- 
wards agreed with plaintiff that the “ running part” supplied by plaintiff should 
remain his property till paid for. H. never paid either B. or plaintiff, and 
neither had notice of the other’s claim. B. took the wagon back and sold it to 
defendant, who did not know of plaintiff’s claim. Held, that defendant was lia- 
ble in trover for the wheels and axles. — Clark v. Wells, 45 Vt. 4. 

See Ripartan Owner. 


Account. 


In an action of account, the defendant cannot be charged for the value of 
property which he has received, but not turned into profits, unless he has con- 
verted it to his own use; and quere whether he is liable for a conversion in this 
form of action. — Gibbs v. Sleeper, 45 Vt. 409. 


AcTION. 


1. A statute permitting the assignee of a chose in action to sue thereon in his 
own name, held, not to preclude the bringing of an action in the name of the 
assignor. — Saugatuck Bridge Co. v. Westport, 39 Conn. 337. 

2. Defendants built a reservoir on land sold to them by plaintiff for that pur- 
pose. Water from the reservoir percolated through the soil and injured plain- 
tiff’s adjacent land. Held, that defendants were liable for the damage. — Wilson 
v. New Bedford, 108 Mass. 261. 

3. Declaration against a railroad company for negligence whereby plaintiff's 
buildings were burned, averring that the loss had been paid to plaintiff by an in- 
surance company, and concluding to the damage of the company. Held, (1) that 
the action would lie, notwithstanding such payment; (2) that no substantiai dam- 
ages could be recovered without amending the declaration so as to conclude to 
the damage of the plaintiff. — Weber v. Morris & Essex R.R. Co., 6 Vroom, 410. 

See Account; Assumpsit; Bankruptcy, 2, 3; Broker; Carrrer; Con- 
STITUTIONAL Law, Strate, 4; Corporation, 4; Deep, 4. 


ADMINISTRATOR. — Sce EXECUTOR. 
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ADVANCEMENT. 

A man divided certain property among his children, and took from them re- 
ceipts expressed to be in full of their shares of his estate. Held, (1) that these 
receipts were valid and binding on the children who were of age and unmarried, 
and a bar to any claim by them on their father’s estate ; but (2) that the receipt 


of a married daughter, signed by herself and her husband, was void and no bar. — 
Bishop v. Davenport, 58 Mil. 105. 


Arripavit. — See Jury; Natronar Bank. 
AGENT. — See BiLts Notes, 3; Broker; Deep, 1, 2; INSURANCE (FIRE), 
2, 4, 6. 
Aiwer By Verpicr. — See NEGLIGENCE, 3. 


ALIEN. 

Semble, that an alien who has made the primary declaration of intention to 
become a citizen, may take and hold lands, and transmit them by descent, though 
he dies before he is fully naturalized. — Settegast v. Schrimpf, 35 Tex. 323. 

See Citizen. 


ALTERATION OF INSTRUMENTS. — See BILLs AND Notes, 3. 


AMENDMENT. 


The want of the clerk’s signature to a writ is an amendable defect. — Austin 
v. Lamar Ins. Co., 108 Mass. 338. 


AppeaL. —Sce ForeiGn JupGMeEnt, 1. 
AppLicaTIon of Payments. —See PAYMENT. 
Arrest. —See ConstitutionaL Law, 1; Constrrutionat Law, Strate, 2; 
Fatsr IMprisonMENT, 1, 2. 
Assautt. —See Damaces, 3; Fatse ImprisoNMENT, 1, 2; HusBaNnD AND 
Wire, 3. 
AssEssMENT. — See InsuraNcE (Fire), 1; Lien; Tax. 


AsstGNMENT. — See Action, 1; FRaupuLENT Conveyance, 2; MortaaGe, 1; 
Removat or Suits, 2; WARRANTY. 


ASSUMPSIT. 


1. Plaintiff bought land with money borrowed from defendant for that pur- 
pose, and the land was conveyed to defendant as security for the loan. The 
land was afterwards sold, and defendant received the purchase-money, which was 
more than enough to repay him his loan with interest. Held, that plaintiff could 
recover the surplus in an action for money had and received. — Jackson v. Ste- 
vens, 108 Mass. 94. 

2. A. sold land to defendant with covenant against incumbrances. There was 
a mortgage on the land, and A. paid to defendant the money to discharge it. 
Defendant sold the land to plaintiff with like covenant, and promised him to pay 
off the mortgage, but failed to do so, and the mortgage was foreclosed. Held, 
that plaintiff might recover of defendant the expense of redeeming the mortgage 
in an action for money had and received. — Twitchell v. Drury, 25 Mich. 393. 

See Decerr. 
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ATTACHMENT. — See INsOLVENcy, 2; Sate, 2. 


Attorney. —See Bankruptcy, 4; ConstirutTionaL Law, 5. 


Barn. 


M. was held in Connecticut to answer for a crime. Defendants became his 
bail, whereupon he was released and went to New York, where he was arrested 
by virtue of a requisition from the governor of Maine, taken to Maine, and there 
tried, convicted, and imprisoned for a crime there committed, by reason of which 
imprisonment he failed to appear at the time fixed in Connecticut. Held, that 
defendants were liable on their recognizance. (Ciirrorp, Miter, and Frexp, 
JJ., dissenting.) — Taylor v. Taintor, 16 Wall. 366; affirming s. c. 36 Conn, 
242. 


Banx.—See Butts anp Notes, 1; Cueck; Corporation, 1; Nationan 
Bank. 


Bankruptcy. 

1. Defendant, in an action pending in a state court, moved to stay proceed- 
ings therein on the ground of the pendency of proceedings in bankruptcy against 
him in the District Court of the United States. Held, that the motion must be 
made in the latter court. — Garrett v. Carrow, 3 Houst. 652. 

2. Where a creditor has not proved his debt in bankruptcy, the pendency of 
proceedings in bankruptcy against the debtor is not pleadable in bar of an action 
to recover the debt. — Stone v. Brookville Nat. Bank, 39 Ind. 284. 

3. In an action to recover a debt, plea in bar that defendant had been de- 
celared bankrupt, and that plaintiff had proved in bankruptcy the claim sued on, 
held, bad; the effect of the bankruptcy proceedings being not to destroy but to 
suspend the right of action. — Smith v. Soldiers’ Business Messenger and Dispatch 
Co., 6 Vroom, 60. 

4, A claim against an attorney, for money collected by him for his client, is 
* a debt created while acting in a fiduciary character,” within the meaning of the 
Bankrupt Act, and is not barred by a discharge in bankruptcy. — Heffren v. Jayne, 
39 Ind. 463. 

5. Action on a promissory note. Plea, defendant's discharge in bankruptey. 
Replication, that the discharge was invalid, because defendant fraudulently con- 
veyed his property before bankruptcy and in contemplation thereof. eld, bad, 
because a state court has no jurisdiction to impeach a discharge for fraud. — Way 
v. Howe, 108 Mass. 502. And see Burpee v. Sparhawk, ib, 111. 

6. On the discharge of a bankrupt under the Act of 1841, a surplus of land 
‘remained in the hands of his assignee. Held, that the title thereto was revested 
in the bankrupt without any conveyance. — Stevens v. Earles, 25 Mich. 40. 

7. A state court has no jurisdiction of a bill filed by an assignee to set aside 
a conveyance made by the bankrupt, in fraud of the Bankrupt Act. — Voorhies v. 
Frisbie, 25 Mich. 476. 

8. The indorser of a bill who was induced to indorse it by the fraudulent rep- 
resentations of the drawer, was compelled to pay the bill, and recovered judg- 
ment for the amount so paid against the drawer. In an action of debt on the 
judgment, defendant pleaded his discharge in bankruptcy. eld, that the debt 
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sued on was not ‘‘ created by fraud,” within the meaning cf the Bankrupt Act, 
and therefore that the plea was good. — Palmer v. Preston, 45 Vt. 154. 
See CorporaTION, 4; INSOLVENCY, 1. 


BetrerMent. — See Lien; Tax. 


Britis anp Nores. 

1. A certificate of deposit in this form: ‘‘ H. has deposited in this bank $550, 
payable to the order of R., with interest, if left three months, on return of this 
certificate ;” held, a promissory note. — Cate v. Patterson, 25 Mich. 191. 

2. Defendant made a promissory note, being fraudulently induced by the 
promisee to suppose that he was signing a different instrument. Held, that the 
note was void in the hands of a bona jide holder for value before maturity. — 
Briggs v. Ewart, 51 Mo. 246. 

8. Defendant made a note to J. in payment for a horse sold to him by J., 
who made the sale as plaintiff's agent, though this agency was unknown to de- 
fendant. J. showed the note to plaintiff, and took it toa bank to be dis- 
counted for his use. The bank refused to do this, because the note was made 
payable without defalcation merely ; whereupon J., without plaintiff's knowl- 
edge, inserted in the note the words ‘‘ or discount,” and the bank then took the 
note, and plaintiff received the proceeds. Held, that this alteration did not bar 
plaintiff's right to recover on the note. — Hunt v. Gray, 6 Vroom, 227. 

See Bankruptcy, 8; Contract; Inporser; 2. 


Bona Five Purcnaser. — See anp Notes, 2; Mortcaae, 2. 
Bonp. —See Estorprt, 2; Inso.vency, 1; Orricer, 2; REMOVAL oF 
Suits, 2. 

BrEACH OF PRomIsE.—See ConsTiTuTIONAL Law, State, 2. 


BROKER. 

Defendant, wishing to borrow money on mortgage, applied to plaintiffs, who 
were brokers, and who agreed for a certain sum to find a lender, and have the 
title examined. The title proved defective, and the proposed lender refused to 
let defendant have the money. Held, that plaintiffs could not recover their com- 
missions. (WaGNer and Ew1nG, JJ., dissenting.) — Budd v. Zoller, 52 Mo. 
238. 

See Insurance (Fire), 4. 


BurDEN OF PRoor. 

Action to recover an amount claimed by plaintiff to have been paid to him by 
defendant in bad money, on account of a previous debt. Defendant admitted the 
payment, but averred that the money was good. Held, that the burden was on 
plaintiff to prove it bad. — Atwood v. Cornwall, 25 Mich, 142. 

See Contract, 2; HusBanp anp Wire, 1. 


By-Law. 

Ordinance of a town requiring druggists, under a heavy penalty, to furnish a 
quarterly statement of all spirituous liquors sold by them for sacramental, chemi- 
cal, mechanical, or medical purposes (the sale for other purposes being pro- 
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hibited), such report to show the kind and quantity of liquor sold, when and to 
whom sold, and on whose prescription or assurance, and to be verified by the oath 
of the druggist and of every clerk or servant in his employ; held, unreasonable 
and void. — Clinton v. Phillips, 58 Ill. 102. 

See ConsTiTUTIONAL Law, 7. 


Capture. — See Prize. 


CaRRIER. 

Plaintiff delivered corn to defendants, a railway company, for carriage. De- 
fendants’ line was in possession of the government, by whom it was used for 
military purposes, and without whose consent defendants could not transport 
goods. Defendants gave no receipt for the corn. Held, that they were not liable 
as common carriers for not transporting it. — Illinois Central R.R. Co. v. Ash- 
mead, 58 Ill. 487. 

See Damaces, 2. 

CERTIFICATE. 

An act of the legislature appropriated money for the purchase of * certain 
relics of General Washington,” to be paid upon the certificate of three persons 
named in the act. Held, that the certificate of two of them, showing that the 
third refused to join, was sufficient. — People v. Nichols, 52 N. Y. 478. 


CuarTer. — See Corporation, 2, 5; Insurance (Fire), 5. 


CHECK. 

Plaintiff, the holder of defendant’s check, procured it to be certified by the 
bank on which it was drawn. Held, that, as between plaintiff and defendant, the 
check was paid. — First Nat. Bank of Jersey City v. Leach, 52 N. Y. 350. 

CuosE in Action. — See Action, 1; Fraups, Stature or, 1. 
Cuurcu. — See Eccresiasticat Law. 


Crrizen. 

The Act of Congress of 1802 (2 Sts. at Large, 155), providing that ‘ children 
of persons who now are or have been citizens of the United States, shall, though 
born out of the limits and jurisdiction of the United States, be considered as citizens 
of the United States,” held, not to apply to children born out of the jurisdic- 
tion of the United States before their parents became citizens. — Crane v. Ruder, 
25 Mich. 303. 

See Atien. — ConstiTuTIONAL Law, 1. 


CoLioquium. — See SLANDER. 
Common Carrier. — See CarRIER. 
Common, Tenancy 1x. —See Tenant in Common. 


ConDiTION, 

1. A. devised land to his wife during her widowhood, and after her death to 
his son T., ** provided he takes care of her during her natural life.” Held, a con- 
dition subsequent, performance of which might be waived by the widow. — Rush 
vy. Rush, 40 Ind. 83. 
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2. Land was conveyed by deed, ‘‘ conditioned” that no building should be 
made on the said land except a dwelling-house and out-buildings, or such other 
buildings as would not affect the rights of the grantor, his heirs or assigns, to a 
greater degree than a dwelling-house as aforesaid would affect the same; the 
grantor being the owner of a house near the granted premises ; ‘* and conditioned 
also” that no building should be erected on said land which should extend more 
than twenty feet southerly of the house occupied by the grantor. This clause 
immediately followed the description of the granted premises. Held, neither .a 
condition nor a covenant, but a restriction enforceable in equity against a pur- 
chaser from the grantee. — Fuller v. Ames, 45 Vt. 400. 

See CertiricaTe; Contract, 3; Mistake; 2. 

ConpitionaL Limitation. — See DEvIsE, 2. 
Conruict or Laws. — See Foreign JUDGMENT. 
Conrusion. —See ACCESSION. 


ConsIDERATION. — See ILLEGAL ConTRACT. 


ConsTITUTIONAL Law. 


1. A state statute confining the privilege of exemption from arrest on execu- 
tion, without an affidavit of fraud, to citizens of the state, held, constitutional. 
— Gray v. Cook, 3 Houst. 49. 

2. A state statute, prohibiting the importation of cattle from another state, by 
reason of danger of infection, held, constitutional. — Yeazel v. Alexander, 58 
Ill. 254. 

3. A statute provided that ‘* whenever final judgments shall be rendered, . . . 
said judgment shall become a lien” on the lands of the judgment debtors. Held, 
(1) that the act, by its true construction, purported to make judgments rendered 
before its passage liens from the time they were rendered; (2) that the act so 
construed was constitutional. (OGpEN, J., dissenting.) — Moore v. Letchford, 
35 Tex. 185. 

4. A state statute incorporating a slaughter-house company, and providing 
that the company should permit all persons to use their buildings for slaughtering, 
on payment of certain fees, and that the trade should not be carried on elsewhere 
within certain limits, held, not in violation of the 13th or 14th Amendments to the 
Constitution. (Cuase, C. J., Swayne, Fievp, and Brapiey, JJ., dissenting.) 
— Slaughter-house Cases, 16 Wall. 36; affirming s.c. 22 La. Ann, 545, nom. 
State v. Fagan. 

5. The Supreme Court of Illinois refused to admit a woman to practise as an 
attorney in the courts of that state. Held, no violation of the 14th Amendment 
to the Constitution of the United States. (Cuasr, C. J., dissenting.) — Bradwell 
v. The State, 16 Wall. 130; affirming s. c. 55 Ill. 535. 

6. A state statute providing that no recovery shall be had of any debt con- 
tracted before a certain previous date, unless it be made to appear that all taxes 
due on the debt have been paid, held, unconstitutional. — Walker v. Whitehead, 
16 Wall. 314; reversing s. c. 43 Ga. 538. 

7. A city ordinance taxing express companies doing business in the city, 
whose business extended beyond the limits of the state, held, constitutional. — 
Osborne v. Mobile, 16 Wall. 479; affirming s. c. 44 Ala. 493. 

See JUDGMENT, 2. 
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ConstiTuTIoNAaL Law, State. 


1. An act of the legislature, authorizing the Court of Appeals to reopen and 
rehear certain specified cases previously decided, and, upon the hearing thereof, 
to pass such judgments, orders, and decrees in the said cases as right and justice 
might require, held, unconstitutional, as an attempted exercise of judicial power. 
— Dorsey v. Gary, 37 Md. 64. 

2. A constitutional provision, forbidding imprisonment ‘‘ for debt arising out 
of or founded on a contract, except in case of fraud,” does not prohibit arrest, and 
holding to bail on an affidavit of breach of promise to marry, whereby defendant 
succeeded in seducing plaintiff. — Jn re Sheahan, 25 Mich. 145; s. Pp. Perry v. 
Orr, 6 Vroom, 295. 

3. A statute extending the lien of judgments then in force from three to five 
years, held, constitutional. — Ellis v. Jones, 51 Mo. 180. 

4. Defendants, a municipal corporation, in building a sewer, flooded and 
injured plaintiff's land. Held, that this was a taking of plaintiff's property, 
within the meaning of the Constitution, for which compensation was due, and, 
therefore, that defendants were liable irrespective of negligence. (By a majority 
of the court, overruling former decisions.) — Thurston v. St. Joseph, 51 Mo. 
510. 

5. Summary removal of a sheriff from office, by a judge, for contempt of court, 
held, no violation of the bill of rights, providing that no citizen shall be deprived 
of life, liberty, property, or privileges, or in any manner disfranchised, but by 
due course of law. — Davis v. The State, 35 Tex. 118. 

See Execution; Luvrrations, Statute or, 1; Statute; Vorrr. 


Contract. 


1. Action on an agreement to deliver up to plaintiff certain buildings in as 
good condition as they were at the date of the contract. Held, no defence that 
the buildings had been destroyed by fire without defendant's fault. — Goddard v. 
Bebout, 40 Ind. 114. 

2. Trover against executors for goods claimed by plaintiffs, under a contract 
whereby the testatrix, for a valuable consideration, agreed to sell and convey to 
them all personal property which she then had or thereafter might acquire and 
be possessed of at the time of her death. Held, (1) that plaintiffs could recover 
only for the conversion of such goods as belonged to the testatrix when the 
contract was made ; (2) that the burden of proof was on them to show which 
these were. — Wilson v. Wilson, 37 Md. 1. 

8. A subscription for $10,000 worth of shares in the stock of a corporation was 
made Jan. 19, 1869, by a resident of M., on condition ‘‘ that good and responsi- 
ble individuals in M. subscribe $50,000 within one year, and a list of subscribers 
and amount of cash given in Jan. 19, 1870.” Held, that the condition was 
satisfied by the subscription of other residents of M. for $40,000 within one year. 
— Montpelier & Wells River R.R. Co. v. Langdon, 45 Vt. 137. 

See Broker; Certiricate; ConstiruTionaL Law, 6; Decerr; Fravups, 
SraTuTE oF, 1, 2; Contract; Inrant; Lorp’s Day; Pustic 
icy; Sate; Surety; WaGcer; Wipow. 


Contriputory NEGLIGENCE. — See NEGLIGENCE, 1, 2, 4. 
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Conversion. — See Accession; Account; Damaaes, 1. 


CorRPORATION. 


1. A bank was empowered by its charter to increase its capital stock. Held, 
that this power could not be exercised by the directors without the assent of the 
stockholders. — Zidman vy. Bowman, 58 lll. 444. 

2. The charter of a corporation contained a provision that it should not be 
repealed ** unless it shall be made to appear to the legislature that there has been 
a violation by the company of some of the provisions of this act.” Held, that 
such violation must be made to appear by the judgment of a court, and could 
not be adjudged by the legislature. — Flint & Fentonville Plank-road Co. v. 
Woodhull, 25 Mich. 99. 

3. A corporation chartered in Indiana, held, to have power to take and hold 
lands in Michigan without any statute of the latter state affirmatively authorizing 
it. (Campse tt, J., dissenting.) — Thompson v. Waters, 25 Mich. 214. 

4, Action to charge a stockholder with a debt of the corporation. By statute 
no such action can be maintained, unless the company has been sued for the debt 
within a year after it became due. The company having been adjudged bankrupt 
within the year, held, that defendants were liable without proof of action brought 
against the company. — State Savings Assoc. of St. Louis v. Kellogg, 52 Mo. 
583. 

5. A railroad company was chartered in 1857, and its charter was renewed in 
1870, between which dates a general statute was passed prescribing a mode of 
taking lands for the use of all railroad companies different from the mode pre- 
scribed by the charter of 1857 for that company. Held, that the company must 
proceed under the general statute, and not under their charter. — McCrea v. Port 
Royal R.R. Co., 3 So. Car. 381.0 

See ConstiruTionaL Law, 4; Evipence, 3; INrorMaTION; INsuRANCE 
(Fire), 5; Nationat Bank; Srocx. 


Costs. — See DamaGes, 3; Satisraction; Tax. 


COVENANT. 


The owner of land conveyed part of it to a railroad company by deed contain- 
ing this clause: ‘* 1 hereby covenant that I and my heirs and assigns will make and 
maintain a sufficient fence through the whole length of that part of the railroad 
which runs through my farm; this covenant to be perpetual and obligatory on 
me and all persons who shall become owners of the land on each side of said 
railroad.” Held, that this covenant gave the grantee an interest in the nature of 
an easement in the grantor’s adjacent land, and ran with that land, and was an 
incumbrance within the meaning of the covenant against incumbrances in a sub- 
sequent conveyance thereof.— Bronson v. Coffin, 108 Mass. 175. 

See Conpition, 2; DEED, 4; WarRANTY. 


Coverture. — See ADVANCEMENT; HusBanp anp Wire; Wipow. 


Law. — See Estray; Huspanp anp Wire, 3; I[NpicTMENT; Rape; 
REPEAL, 
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DaMaGEs. 


1. Trover for a bag containing clothes, alleging as special damage that by 
reason of the conversion plaintiff, being a laboring man, was compelled to work 
in unsuitable clothes, which were injured. Held, that such damage was too 
remote. — Saunders v. Brosius, 52 Mo. 50. 

2. Lumber to be used by plaintiffs in building a plank-road was delivered to 
defendants to be carried. In an action for not delivering it, held, (1) that 
the measure of damages was the difference between the value of the lumber 
where defendants received it and the value at the destination; (2) that the 
mereased expense of making the plank-road by reason of the delay was not to be 
considered. — Pennsylvania R.R. Co. v. Titusville Plank-road Co., 71 Penn. 
St. 350. 

3. In trespass for assault and battery, it is no bar to the recovery of exemplary 
damages that the defendant has been fined in a criminal proceeding for the same 
act. Hoadley v. Watson, 45 Vt. 289. But the plaintiff's expenses for counsel 
fees and other trouble in the suit, not taxable costs, are not proper items of such 
damages. — Jd. ; Earl v. Tupper, ib. 275. 

See Action, 3; JUDGMENT, 1; SATISFACTION. 


Deceit. 

Defendant sold to plaintiff, for $24,000, a livery stable, together with an ex- 
clusive right and privilege of supplying a certain hotel with carriages, which right 
alone defendant represented to be worth $5000. In fact, defendant had no such 
right, as he well knew. Held, that plaintiff might recover back the $5000, in an 
action for money had and received. — Reybold v. Henry, 3 Houst. 279. 


DEED. - 


1. Sale by deed of a lot of gravel according to specifications made by a sur- 
veyor. Blanks were left in the deed for the quantity of gravel and the sum 
to be paid, and the parties orally agreed that the surveyor should fill them up. 
Heid, that he might do so even after delivery of the deed, and in the seller’s ab- 
sence. — Vose v. Dolan, 108 Mass. 155. 

2. A deed of conveyance signed and sealed, with a blank left for the grantee’s 
name, which was afterwards filled up, and the deed delivered by a person having 
verbal authority from the grantor to do so, held, valid. — Field v. Stagg, 52 Mo. 
534. 

3. The owner of land conveyed to A. all his right, title, and interest therein, 
by quitclaim deed, which was not recorded, and afterwards for valuable consid- 
eration conveyed to B., who had no notice of the former conveyance, all his right, 
title, and interest in the same land by quitclaim deed which was recorded. Held, 
that B. took no title as against A.— Marshall v. Roberts, 18 Minn. 405. 

4. Covenant by lessor against lessee, on a lease by deed-poll, signed and 
sealed by the lessor only, which the lessee had accepted and occupied under during 
the term. Held, that the action could not be maintained. (Pxck, J., dissent- 
ing.) —Johnson v. Muzzy, 45 Vt. 419. 

See ConpiTi0on, 2; CovENANT; MISTAKE. 


Deposit. — See Brits Nores, 1. 
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Descent. —See ALIEN. 


DEVvISsE. 

1. Under a statute of New York providing that lands may be devised ‘‘ to 
every person capable by law of holding real estate, but no devise to a corpora- 
tion shall be valid unless such corporation be expressly authorized by its charter 
or by statute to take by devise,” held, that a devise to the government of the 
United States was void. — In re Fox, 52 N. Y. 530. : 

2. Devise of a plantation to testator’s wife for life, “and at her death to be 
appraised ; and that my son W. have the right to said plantation at the appraised 
value at a credit of one, two, and three years, in equal annual payments ;” but 
if he should decline to take the plantation, the executors to sell it and divide the 
proceeds. W. elected to take the plantation at the appraised value, and gave 
to the executors notes for the purchase-money, payable in one, two, and three 
years, which he failed to pay. Held, that W.’s estate was conditional on pay- 
ment of the notes, and ceased on default of payment. — Thomas v. Kelly, 3 So. 
Car. 210. 

See ConpitTion, 1; Estate Tart; Herr; Trust; WILL. 


Director. — See Corporation, 1. 
DiscuarGe. —See Bankruptcy, 1, 6. 


Divorce. 

A man obtained a divorce from his wife by false testimony, on a libel of 
which she had no actual notice, knowledge of which was fraudulently kept from 
her by him, and of which the court had only apparent jurisdiction, founded on his 
false allegations of domicile. On application of the wife, at a subsequent term 
of the court which granted the divorce, held, that the decree should be vacated. 
— Edson v. Edson, 108 Mass. 590. 

See JuDGMENT, 2, 3. 


Earnest. — See Fraups, STATUTE OF, 2. 
EASEMENT. — See COVENANT. 


EccresiasticaL Law. 

Bill for an injunction to restrain an ecclesiastical court from trying a clergy- 
man for violation of the canons of the church, the punishment of which was loss 
of office and salary. Held, that a civil court had no jurisdiction to interfere, 
after ascertaining that the ecclesiastical court was lawfully constituted, under the 
laws of the church. — Chase v. Cheney, 58 Ill. 509. 


Erection. — See Vorer; WAGER. 
Emancipation. — See FrauDULENT CONVEYANCE, 1; VOTER. 


Equity. —See Conpition, 2; Eccrestastica, Law; Executor; INFrorma- 
TION; MisTakE; MortaGace, 2. 


Estate Tatu. 


Devise ‘‘ to my grandson B., to him and his heirs, if any he should have, but 
if he should die without any heir, then in that case the land so devised to him 
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shall be the right and property of my grandson M.” Held, that B. took an estate 
tail, with remainder in fee to M.— Doe d. McColley v. Lampleugh, 3 Houst. 
461. 

1. M. made a deed, purporting to convey land which he did not own, to de- 
fendant, with covenants of warranty against all persons claiming under him. 
Afterwards M. became seised of the land, and mortgaged it to H., under whom 
plaintiff claimed. In ejectment, held, that plaintiff could not recover, because 
estopped to deny defendant's title. — Doe d. Potts v. Dowdall, 3 Houst. 369. 

2. Replevin of a horse. Plea, that the horse was taken by defendant as 
sheriff, on execution, as the property of V., and delivered to plaintiff, who gave 
a bond to defendant reciting the above facts, and conditioned to redeliver the 
horse ; and that plaintiff then claimed no title to the horse ; ‘‘ wherefore defendant 
says that plaintiff is estopped from claiming said horse.” Held, good. — Leeper 
v. Hersman, 58 Ill. 218. 

3. A policy of fire insurance provided that the company should not be liable 
until the premium should be actually paid; the policy also contained a receipt 
for the premium. In an action on the policy, held, that the company was estopped 
to deny the receipt of the premium. — Basch v. Humboldt Mut. F. & M. Ins. Co., 
6 Vroom, 429. 

Estray. 


Indictment for taking up and using ‘‘an estray mare, the property of H.” 
Held, good, because it did not appear but that the animal’s owner was unknown, 
and that, therefore, it was an estray when taken up. — State v. Fletcher, 35 Tex. 
740. 

EVIDENCE. 

1. A statute, providing that a plaintiff shall not be required to prove, unless 
denied by plea, the execution of any instrument described or recited in the 
declaration, does not dispense with the production of such instrument in evidence. 
— New York, Housatonic, & Northern R.R. Co. v. Hunt, 39 Conn. 75. 

2. A warranty im the sale of a patent-right must be in the deed by which the 
right is couveyed; and if it does not appear in the deed, it cannot be shown by 
parol. — Rose v. Hurley, 39 Ind. 77. 

8. Suit under statute provision to charge a stockholder with debts of the 
corporation. Held, that a judgment recovered against the corporation was con- 
clusive evidence of the existence of the debt for which it was rendered. — 
Thayer v. New England Lithog. Co., 108 Mass. 523. 

4. To show that a sale of real estate was made to defraud creditors, declara- 
tions of the vendor, made while in possession after the conveyance, are admissible 
in evidence against the vendee. — McCord v. McCord, 3 So. Car. 577. 

5. Enlistment into the military service of the United States is provable by 
parol, or by the provost-marshal’s certificate. — Hawthorne v. Hoboken, 6 Vroom, 
247. 

See BurpDEN or Proor; ForeiGn JupGMENT, 1, 2; InsuRANCcE (Fire), 6; 
JUDGMENT, 2, 3; Orricer, 1; Witness, 2. 


Execution. 
A judgment was recovered, on which no execution was issued, by reason of a 
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** stay law,” then lately enacted, which was afterwards adjudged unconstitutional 
and void. Held, that the judgment-creditor did not lose his right to sue out 
execution by failing to do so while the stay law was unrepealed, and had not been 
adjudged void. — Cravans v. Wilson, 35 Tex. 52. 

See ConstiTuTIONAL Law, 1; Executor; Hussanp anp Wire, 2; Part- 
NERSHIP; PREROGATIVE; TENANT IN CoMMON. 


EXECUTOR AND ADMINISTRATOR. 

Injunction granted to restrain defendant from levying on goods of a testatrix, 
remaining in specie in the hands of plaintiff, as administrator cum test. annex., 
execution on a judgment obtained against plaintiff personally.— Burton v. 
Robinson, 3 Houst. 154. 

See Contract. 

EXEMPTION. 

A statutory exemption from seizure, on execution, of wearing apparel of the 
debtor and his family, and household furniture, held, not to exempt a silver watch 
and chain worn by a debtor who was a householder with a family, and had no 
other time-piece in his house. — Rothschild v. Boelier, 18 Minn. 361. 

See PREROGATIVE. 


Fase IMPRISONMENT. 

1. An arrest by an officer without a warrant cannot be justified on the ground 
that the person arrested was insane, if he was not dangerous. — Look v. Dean, 
108 Mass. 116. 

2. Plaintiff being drunk and disorderly, defendant arrested him without a 
warrant, by virtue of a statute authorizing arrest in such cases, and enacting that 
the offender should be taken before a magistrate. Defendant kept plaintiff in 
custody for an hour, and discharged him without taking him before a magistrate. 
Held, that he was liable for an assault and false imprisonment. — Brock v. Stim- 
son, 108 Mass. 520. 

Fatse REPRESENTATIONS. — See DEcEIr. 
Fence. — See CovENANT. 


Fixture. 

1. Portable hot-air furnaces in the cellar of a dwelling-house, and used for 
warming it, set in pits prepared for them in the cellar, where they were held in 
place simply by their own weight, held, to be part of the realty. — Stockwell v. 
Campbell, 39 Conn. 362. 

2. A mortgage on machinery in a building was given in contemplation of the 
machinery being annexed to the realty ; and after it was annexed, a mortgage was 
given on the land and building. Held, that the second mortgagee could hold the 
machinery against the first. — Pierce v. George, 108 Mass. 78. 

See Ramroap; RESERVATION. 


Entry. — See JupGMENT, 1. 


ForEeiGN JUDGMENT. 
1. B. sued A. in New York and recovered judgment, which was reversed on 
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appeal, and judgment rendered for A. for costs. The record showed that coun- 
sel was heard for B. on the appeal, but did not show service of any notice of 
appeal. In an action brought in Minnesota on A.’s judgment, held, that 
evidence was inadmissible to show that the proceedings subsequent to B.’s 
judgment were had without notice to or appearance by B. or his attorney. — 
Cone v. Hooper, 18 Minn. 531. 

2. Action brought in Missouri on a judgment recovered in Mississippi. The 
record of the original action showed that the defendant appeared and pleaded 
therein. Plea, that defendant was never served with process in the original 
action, did not know of the action, and did not authorize any one to appear for 
him. Held, good. (Wacner, J., dissenting.) — Marz v. Fore, 51 Mo. 69. 

See JupGMENT, 2, 3. 


Fraup. —See Bankruptcy, 8; Bitits anp Norrs, 2; ConstirutTionaL Law, 
Strate, 2; Deceit; Divorce. 


Fraups, STaTUTE OF. 
1. Sale of a chose in action, held, not within the statute. — Vawter v. Griffin, 
40 Ind. 593. 
2. The parties to a verbal contract of sale deposited, with a third party, each 
a certain sum to be paid by him to either of them, as a forfeiture, if the other 
should fail to fulfil his part of the contract. Held, not a giving of earnest within 
the statute. — Howe v. Hayward, 108 Mass. 54. 


FRAUDULENT CONVEYANCE. 

1. A gift by a father in insolvent circumstances to his minor son of his time 
and future earnings, held, valid against previous creditors of the father, in the 
absence of evidence of intent to defraud them. — Atwood v. Holcomb, 39 Conn. 
270. 

2. Conveyance to a trustee in trust to hold as security for certain creditors 
of the grantors, who had taken the grantors’ notes for their debts, and for such 
other creditors as should, within eight months, accept the same terms, with power 
to the trustee to sell or mortgage the property to pay the notes; the mesne rents 
and profits were not directed to be applied to pay the grantors’ debts, and the 
grantors remained in possession. Held, (1) that this was an assignment for the 
benefit of creditors, and not a mortgage ; and (2) that it was fraudulent as against 
creditors who did not accept the terms. — Stewart v. Kerrison, 3 So. Car. 266. 

See Bankruptcy, 7; Evipence, 4; Hussanp anp Wire, 1. 


Gop. — See Money, 2. 
Guaranty. —See PayMentT; Surety. 


Herr. 


Under an act defining who shall be competent witnesses in suits by or against 
heirs founded on a contract with or demand against their ancestor, held, that the 
word ‘ heirs” included devisees who would have taken under the Statute of De- 
scents in case of intestacy, and hence (under the Indiana Statute of Descents) that 
a widow taking by devise was an heir. — Peacock v. Albin, 39 Ind. 25. 


HomestTEaD, — See PREROGATIVE. 
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Homicipe. —See Husspanp anp WIFE, 3. 


Huspanp anp WIFE. 

1. A woman on the day of her marriage conveyed her real estate without con- 
sideration. Held, that this was prima facie in fraud of her husband, and that 
the burden was on the grantee to show his assent. — Robinson v. Buck, 71 Penn. 
St. 386. 

2. A married woman defendant who has neglected to plead coverture in bar 
of the action cannot set it up to stay execution. — McDaniel v. Ca. ver, 40 Ind. 
250. 

3. Defendant's wife being drunk, he struck her, and she fell and was killed by 
striking against a chair. Held, that defendant was guilty of manslaughter. — 
Commonwealth v. McAfee, 108 Mass. 458. 

See ApvVANCEMENT; Divorce; Wipow. 


ILLeGaL Contract. 

A promissory note, the consideration of which is ‘‘ to secure a responsible 
person to act as administrator on an estate,” is void as against public policy. — 
Porter v. Jones, 52 Mo. 399. 

See Lorp’s Day; Pusiic Poticy; WaGer. 


ImpossisLE Contract. —See Contract, 1. 
ImprisONMENT. —See Bait; ConstitutTionaL Law, State, 2; Fatse Tm- 
PRISONMENT. 

IncumBraNnce. — See Assumpsit, 2; Covenant; Stock. 


INDICTMENT. 


An indictment purporting to “accuse A. B. of the crime of burglary com. 
mitted as follows,” set out facts constituting the crime of larceny. Held, good 
as an indictment for larceny. — Stale v. Coon, 18 Minn. 518. 

See Estray. 


INDORSER. 


Assumpsit by indorsee against indorser of a promissory note. Plea, that the 
parties agreed that if the defendant would sell a certain machine to H., and take his 
note for it, plaintiff would purchase such note at an agreed discount on the credit 
of the maker alone, and that, in pursuance of such agreement, defendant made 
the sale and took the note, and indorsed it to plaintiff, omitting the words ‘ with- 
out recourse” on plaintiff’s requesting him so to do, and promising to save him 
harmless. Held, good. — Dale v. Gear, 39 Conn. 89. (See s. c. 38 Conn. 15.) 

See Bankruptcy, 8; SuRETY. 


INFANT. 

Plaintiff's infant son bought of defendant tobacco pipes and paid for them; 
afterwards plaintiff’s wife, the child’s mother, went with the child to defendant, 
tendered back the pipes, and demanded the money paid therefor, which defend- 
ant refused to pay back. Held, that plaintiff might recover it as money had and 
received. — Sequin v. Peterson, 45 Vt. 255. 

See FraupuLent ConveYAnNce, 1. 
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INFORMATION. 

Information in equity by one of the law officers of the state, in the name of the 
state, to restrain a public corporation from doing an act not authorized by law, 
sustained. (WaGner, J., dissenting.) — State v. Saline County Court, 51 Mo. 
350. 

Insunction. — See EccresiasticaL Law; Execuror. 
InnuENDO. — See SLANDER. 
Insanity. — See Fatse ImprisonMENT, 1. 


INSOLVENCY. 

1, A debtor gave bond with sureties to apply for the benefit of the state insol- 
vent law, and to surrender himself if he failed to obtain a discharge, and did ap- 
ply accordingly. Pending the proceedings he was adjudged a bankrupt. Held, 
that the bond was discharged. — Barber v. Rogers, 71 Penn. St. 362. 

2. G., a citizen of Massachusetts, owning a ship registered in that state, but 
then on the high seas bound for New York, took the benefit of the insolvent laws 
of Massachusetts, pursuant to which the judge of insolvency transferred to an 
assignee all the property of G., ‘* which he could have lawfully sold, assigned, or 
conveyed,” after which the ship arrived in New York, and was then attached at 
the suit of a resident of that city, in an action there commenced by him against 
G. The Court of Appeals of New York sustained the claim of the attaching cred- 
itor as against the assignee of G. On error, held, by the Supreme Court of the 
United States, (1) that it had jurisdiction of the case ; (2) that the judgment be- 
low was wrong. (Frevp and Braptey, JJ., dissenting.) — Crapo v. Kelly, 16 
Wall. 610; reversing s. c. 45 N. Y. 86. 


InsURANCE (Fire). 

1. In an action to recover an assessment by a mutual insurance company, the 
plaintiffs must aver in the declaration, and prove, that the defendant was a mem- 
ber of the company at the time of the losses to pay for which the assessment is 
levied. (Pertit, J., dissenting.) — Manlove v. Bender, 39 Ind. 371. 

2. A policy was conditioned to be void if there should be any other insurance 
on the property without the assent of the company indorsed on the policy. Held, 
that this ccndition might be waived by acts of the company’s agent (overruling 
former decisions). — Hayward y. National Ins. Co., 52 Mo. 181. 

8. A building was insured by a policy conditioned to be void “ if the property 
be sold or transferred, or any change takes place in title or possession.” The 
assured sold the property, taking at the sante time a mortgage for the purchase- 
money. Held, that the policy was avoided. (Prcknam, J., dissenting.) — Sav- 
age v. Howard Ins. Co., 52 N. Y. 502. 

4. A broker employed by plaintiff to effect insurance obtained from defendants 
a policy containing a condition that no insurance proposed should be considered 
in force till the premium was actually paid. The broker showed the policy to 
plaintiff, who said it was not convenient to pay then; the broker told him he 
would be safe for thirty days, and at his request retained the policy. A loss hap- 
pened, the policy not having been delivered or the premium paid. Hel/, that 
defendants were not liable. — Marland vy. Royal Ins. Co., 71 Penn. St. 393. 
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5. A policy in a mutual insurance company was assignable by its terms, but 
the company’s charter provided that an alienation of the property insured the pol- 
icy should be void. Held, that a purchaser of the property and assignee of the 
policy could not recover for a loss on the ground of want of notice of the charter. 
— Burger v. Farmers’ Mut. Ins. Co., 71 Penn. St. 422. 

6. In an action on a policy of fire insurance, the defence was a violation of a 
condition in the policy that the building should not be used for certain hazardous 
purposes. Held, that evidence was inadmissible to show that the insurers’ agent 
had notice that the building was so used when the policy was taken out. — Dewees 
v. Manhattan Ins. Co., 6 Vroom, 366. 

See Action, 3; Esropret, 3. 


Insurance (Lire). 

1. A woman engaged to be married to a man has an insurable interest in his 
life. — Chisholm v. National Capitol Life Ins. Co., 52 Mo. 213. 

2. Declaration, that defendants insured the life of H. for plaintiff’s benefit, 
by policy containing a condition of avoidance for non-payment of annual pre- 
miums ; that plaintiffs paid the premiums until Dec. 26, 1861; that, for a long 
time before and after that date, plaintiffs were inhabitants of Virginia, and defend- 
ants of New Jersey; that, after that date, the further payment of premiums was 
made impossible by the war; and that, after the war was ended, the premiums 
were tendered. Held, good on demurrer. — Hillyard v. Mutual Benefit Life 
Ins. Co., 6 Vroom, 415. 

3. A person, whose life was insured against accidents while ‘‘ travelling by 
public or private conveyance,” travelled by steamboat to a certain place, and 
thence walked eight miles to his home, during which walk he received injuries by 
violence, of which he died. Held, that the insurers were not liable. — Ripley v. 
[Railway Passengers’} Ins. Co., 16 Wall. 336; affirming s. c. 2 Bigelow Life & 
Accid. Ins. Rep. 738. 

JUDGMENT. 


1. A declaration on a statute of forcible entry to recover treble damages, will 
not support a judgment for single damages for a trespass at common law. — Shaw 
v. Hoffman, 25 Mich. 162. 

2. Indictment for bigamy. Defendant relied on a divorce obtained by his 
first wife in Indiana. The record of that case recited that the parties were resi- 
dents of Indiana. Held. that evidence was admissible to show that they were not 
such in fact, and so that the divorce was void. (CAMPBELL, J., dissenting.) — 
People v. Dawell, 25 Mich. 247. 

8. Libel for divorce on the ground of cruelty, brought in Vermont. Defence, 
a judgment rendered in New Hampshire dismissing a libel between the same 
parties for the same cause. The acts of cruelty relied on did not take place in 
either state. Held, (1) that the record of proceedings in New Hampshire was 
admissible in evidence, though not specially pleaded ; but (2) that, in the absence 
of proof that the cause of action was within thé jurisdiction of the court in New 
Hampshire, and that the libel was not dismissed for want of jurisdiction only, the 
dismissal was no bar. — Blain v. Blain, 45 Vt. 538. 

See Bankruptcy, 8; ConstiruT1IonaL Law, 3; ConstiruTionaL Law, 
State, 3; Divorce; Evipence, 3; Foreign JupGMENT; REPLEVIN. 
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JURISDICTION. 
Statutory action on the case by an administrator to recover for the death of 
his mtestate, caused by being run over by defendant’s vessel in Narraganset Bay, 
held, to be properly brought in a state court.— American Steamboat Co. v. 
Chase, 16 Wall. 522; affirming s. c. 9 R. I. 419. 
See Banxruprey, 1, 5, 7; Law; Insotvency, 2; Na- 
TIONAL Bank; Removat or Suits. 


JuRY. 

Affidavits of jurors that they agreed on a certain amount to be returned, with 
interest, as their verdict, and that there was a mistake made in computing the 
interest, held, inadmissible to impeach the verdict. — Withers v. Fiscus, 40 Ind. 
131. 

See New Triat; TriAr. 


Larceny. — See INDICTMENT. 
Lease. — See Deep, 4; MINE. 
LrGat TenpER. —See Money, 1, 2. 


Lien. 

Under a statute providing that estimates for street improvements shall be a 
lien upon the ground upon which they are assessed, held, that the lien attached 
only from the time of the estimate, and did not relate back to the time when the 
improvement was begun. — Jones v. Schulmeyer, 39 Ind. 119. 

See ConstirutTionaL Law, 3; ConstiruTionaL Law, Strate, 3; Mecuan- 
tc’s Lien. 

LimITaTIONS, STATUTE OF. 


1. Action on a statute against a town to recover damages for the destruction 
of plaintiff's property by riots within the town. Plea, the general Statute of 
Limitations of three years. Before action brought, the legislature had passed an 
act providing that any cause of action of this kind which had theretofore arisen, 
might be prosecuted within five years. Held, that the act was constitutional, and 
therefore the plea bad.— Mayor & Council of Hagerstown v. Sehner, 37 Ma. 
180. 

2. The running of the statute in one of the counties of Missouri, held, not 
to be stopped during the time in which the courts of the county were closed in 
consequence of the rebellion. — McKinzie v. Hill, 51 Mo. 303. 


Lorp’s Day. 


Plaintiffs contracted to publish an advertisement in the weekly Sunday edition 
of their paper for a year. J/eld, that it did not appear, and was not to be 
presumed, that the contract contemplated any labor to be done on Sunday, and, 
therefore, that it was valid. — Shesjield v. Balmer, 52 Mo. 474. 


Lunatic. — See Fatse IMprisONMENT, 1. 
MANDAMus, 


A judge set aside a verdict and granted a new trial, ex mero motu, without 
being requested to dv so by the losing party. Held, error, and that mandamus 
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would lie to compel him to enter judgment on the verdict. — Lloyd v. Brinck, 35 
Tex. 1. 


MansLauGuter. — See Huspanp aNp WIFE, 3. 
Marriep Woman. —See Hussanp anp WIFE. 
or Damaces. — See DamaGEs. 


Mecuanic’s Lien. 


Making a pavement in front of a lot on which is a building is not ‘* construc- 
tion or repair of any building,” within the meaning of a statute giving a me- 
chanic’s lien for labor and materials furnished for such construction or repair. — 
Knaube v. Kerchner, 37 Ind. 217. 


MINE. 

Plaintiff being seised in fee of a tract of land, granted by deed, in considera- 
tion of $2000, to the defendant, his heirs, executors, and assigns, the right of 
entering upon all or any part of the said tract, for the purpose of conducting 
mining operations to any extent he might deem advisable, and for working, re- 
moving, selling, using, and appropriating, as the property of the defendant, for 
the term of ten years, all minerals that might be found on, by any person or per- 
sons, or contained in, any part of said tract. Held, (1) that this was a demise of 
the beds of minerals, and of the right to work them, for ten years; (2) that such 
right was exclusive in the grantee ; (3) that he might convey the whole or a part 
of it. — Massot v. Moses, 3 So. Car. 168. 


Misnomer. — See Orricer, 1. 


Mistake. 

P. offered to give land for a school-house in a certain district. The voters of 
the district accepted the offer, and building was begun on the land. P. then 
executed and recorded a deed conveying the land for school purposes, on condi- 
tion that it should be used for the benefit of white people only. On bill filed to 
reform the deed on the ground of mistake, held, that P. was bound to make a 
deed without the condition. — Price v. School Directors, 58 Ill. 452. 


Money. 

1. A mortgage foreclosed before the passage of the Legal Tender Act, held, 
not redeemable in legal tender notes. — Morrow vy. Rainey, 58 Ill. 357. 

2. A debt contracted before the passage of the Legal Tender Act was paid by 
defendant to plaintiff in United States currency ; the parties agreeing that, if at 
any time thereafter it should be adjudged by the Supreme Court of the United 
States that such payment was not sufficient, ‘plaintiff might return the currency 
so paid, and demand an equal number of dollars in gold. After the decision in 
Hepburn vy. Griswold, 8 Wall. 604, plaintiff demanded the gold, and sued de- 
fendant for not paying. Pending the action, the case of Knox v. Lee, 12 Wall. 
457, was decided; overruling Hepburn v. Griswold. Held, that plaintiff was 
nevertheless entitled to recover. — Woodruff v. Woodruff, 52 N. Y. 53. 

See Burven or Proor. 

Money Hap anp Recetvep. — See Assumpsit, 1, 2; Decerr; INFant. 


Monopo.ty. — See ConstituTIONAL Law, 4. 
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MortGaGeE. 


1. Mortgage, with power of sale, to be exercised in default of payment by the 
mortgagee, his heirs or assigns. In the absence of any other evidence, assignable 
at law, of the debt, held, that the power could be executed only by the mortgagee, 
and not by an assignee of the mortgage. — Mason v. Ainsworth, 58 Ill. 163. 

2. Bill to foreclose a mortgage given to secure payment of a promissory note. 
Plaintiff was assignee of the mortgage, and also of the note, for value, before 
maturity, without notice of any equities between the original parties. Held, that 
such equities were no defence to the bill to foreclose. — Carpenter v. Longan, 16 
Wall. 271; reversing s. c. 1 Color. 205. 

See Assumpsit, 2; Fixture, 2; FRaupULENT CONVEYANCE, 2; INSURANCE 
(Firr), 3; Money, 1; Parrnersuipr. 


Monicipan Corporation. — See By-Law; ConsTiTuTIONAL Law, 7; ConstTi- 
TUTIONAL Law, State, 4; Liurrations, Sratute oF, 1; NEGLIGENCE, 3, 


Mourvat Insurance. — See Insurance (Fire), 1, 5. 
Name. — See Orricer, 1. 


Nationat Bank. 


Action brought in a state court of New York against a national bank estab- 
lished in Boston. Held, (1) that the court was not ousted of jurisdiction by 
sect. 57 of the National Currency Act (13 Sts. at Large 99), that statute being per- 
missive and not mandatory as to the courts in which a national bank may be 
sued; (2) that the cause could not be removed by the defendant into the United 
States Court under the Act of Congress of 1867 (Sts. at Large), that statute not 
applying to corporations, because they cannot make the affidavit therein re- 
quired. — Cooke v. State Nat. Bank of Boston, 52 N. Y. 96. 


NATURALIZATION. — See ALIEN. 


NEGLIGENCE. 


1. Action against defendant for bringing into the state diseased cattle from 
another state, contrary to law, whereby plaintiff's cattle were infected and died. 
Held, that no negligence of plaintiff, not amounting to gross negligence, would 
bar his recovery. — Somerville v. Marks, 58 Il. 371. 

2. Declaration against a railroad company for negligence whereby plaintiff 
was injured, not averring that he was himself in the exercise of due care, held, 
good. — Thompson v. North Missouri R.R. Co., 51 Mo. 190. . 

3. Declaration against a town for negligently leaving open an excavation in a 
street in said town, whereby an accident happened, not averring that the street 
was a public way, that defendants were bound to keep it in repair, or that they 
had notice of the defect, held, safficient after verdict. — Bowie v. Kansas City, 
51 Mo, 454. 

4. Action against a railway company by a passenger to recover for the break- 
ing the plaintiff's arm by defendant’s negligence. At the time of the accident 
plaintiff had his arm outside the window of the car. Held, that this was not per 
se negligence in plaintiff, but that whether it contributed to the injury was a ques- 
tion for the jury. — Barton v. St. Louis & Iron Mountain R.R. Co., 52 Mo. 253. 

See ConsTITUTIONAL Law, Stare, 4. 
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New Triat. 

At the second trial of a cause, a person was on the jury who had served on 
the jury at the first trial two years before; but this fact was not known to either 
of the parties or the counsel till after verdict, though the record of the former 
trial contained a list of the jury. Held, (1) that the objection did not come too 
late; (2) that it was ground for granting a new trial. — Williams v. McGrade, 
18 Minn. 82. 

See ConstiruTionaL Law, Strate, 1; Manpamus. 


Nonsuit. — See 
Norice. — See Insurance (Fire), 5. 


OFFICER. 

1. William Radford was appointed commissioner by a court, but Robert Rad- 
ford performed the duties of the office. Held, that evidence was inadmissible to 
show Robert to be the person intended to be appointed, and that his proceedings 
were void. — Bench v. Otis, 25 Mich. 29. 

2. Defendant gave a bond, as county treasurer, conditioned that he should, 
during his term of office, safely keep and faithfully pay over, according to law, 
all moneys which came into his hands. Held, that a loss by robbery was no de- 
fence to an action on the bond for not paying over certain moneys. — County 
Commissioners of Hennepin County v. Jones, 18 Minn. 199. 

See ConstiruTionaL Law, Srarte, 5. 


Orprnance. — See By-Law; ConstiruTionaL Law, 7. 
Parent. — See FraupuLENT CONVEYANCE, 1. 
Paro. — See Evipence, 2, 5. 

Parties. — See Action, 1. 

Partition. —See TENANT IN CoMMON. 


PARTNERSHIP. 


One of three partners mortgaged his interest in the firm to secure an individ- 
ual debt to plaintiff, who sold the property under the mortgage and bought it in 
himself; another person having at the same time and in like manner become pos- 
sessed of another partner’s interest. After the execution of the mortgages, but 
before the sale under them, the third partner sold his interest to a stranger; and, 
after all these transactions, a judgment was recovered against the firm, and execu- 
tion levied on the goods which had belonged to the firm, by defendant as sheriff, 
whom plaintiff thereupon sued in trover. eld, that he could not recover. — 
Menagh v. Whitwell, 52 N. Y. 146. 


PassenGrER. — See NEGLIGENCE, 4. 
Patent. —See Evipence, 2. 


PAYMENT. 
Defendant guaranteed to plaintiffs the payment of a contract made by them 
with D. to the amount of $10,000. D., who was indebted to plaintiffs for work 
done before the contract guaranteed, afterwards paid them money, without direct- 


VOL. VIII. 37 


574 SELECTED DIGEST OF STATE REPORTS. 


ing any appropriation. eld, that plaintiffs might apply it to the debt due before 
the guaranty. — Woods v. Sherman, 71 Penn. St. 100. 
See BurDEN oF Proor; Cureck; Money, 2; 
PersonaL Property. — See Rattroap; RESERVATION. 
Puysician. — See Pustic Poricy. 
Prieapina. — See Action, 1, 3; Bankruprcy, 2,3; Evipence, 1; INSURANCE 
(Fire), 1; JupGMent, 3; NEGLIGENCE, 2, 3; SLANDER. 
Power. — See MortGaGe, 1. 
Practice. —See Bankruptcy, 1; Evipence, 1; New Trav; TrIAt. 
Precatory Trust. —See Trust. 


PREROGATIVE. 
Homestead ex»mption laws, held, to bind the state like private creditors. — 
State v. Pitts, 51 Mo. 133. 
PrincipaL AGENT. —See AGENT. 
Principat anp Surety. — See Surety. 
Priority. —See Inso.vency, 2. 


Prize. 

Land sold to the Confederate States during the war, held, to belong to the 
United States on capture, without further proceeding. — United States v. Huck- 
abee, 16 Wall. 414. 

Pusuic Porcy. 

Plaintiff and defendant were physicians. Plaintiff being about to remove from 
the town where he lived, promised defendant, in consideration of $500, to rec- 
ommend him to his patients, and endeavor to induce them to employ him. Held, 
that this agreement was lawful and not against public policy. (Park and Sry- 
mour, JJ., dissenting.) — Hoyt v. Holly, 39 Conn. 326. 

See Contract. 


RaILRoaD. 


Rolling stock of a railroad company held to be personal property. — Randall 
v. Elwell, 52 N. Y. 521. 
See Carrier; Corporation, 5; NEGLIGENCE, 4, 


Rape. 


Indictment for rape. The jury were instructed that they might convict if they 
found that defendant procured the woman to have connection with him by fraud- 
ulent representations, which she believed, that it was a necessary part of his 
medical treatment of her. Held, error.— Don Moran v. The People, 25 Mich. 
856. 

Recerer. — See ADVANCEMENT; Estoppet, 3. 
Recorp. — See Deep, 3; Foreign JupGMent, 1, 2; JUDGMENT, 2. 
Repemption. — See Money, 1. 

Recistry. — See 3. 
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Reration. — See Lien. 
— See Estate Tarn. 


RemovaL or Suits From State To Unirep States Courts. 

1. A cause was tried in a state court, and the jury disagreed. Held, that it 
might be removed into the United States Circuit Court at any time before another 
trial. — Burson v. National Park Bank of N. Y., 40 Ind. 173. 

2. A citizen of Michigan was bound by a bond to a citizen of South Carolina, 
who assigned the bond to two persons, citizens respectively of South Carolina and 
New York, who brought an action thereon against the obligor, in a state court of 
South Carolina, in their own names, as they were authorized to do by a statute 
of the state. Held, that the cause could not be removed into the United States 
Circuit Court. — Robb v. Parker, 3 So. Car. 60. 

3. By statute of Virginia, a person claiming property levied on by virtue of 
an execution against another, may, by giving bonds, stay proceedings under the 
execution until his title to the property is tried in an issue made up for the pur- 
pose. Held, that an issue so made up in a Virginia court was not removable 
into the Circuit Court of the United States for trial, though the claimants were 
citizens of other states. (Srrona, J., dissenting.) —First Nat. Bank of Alexan- 
dria v. Trumbull, 16 Wall. 190. 

See Nationa Bank. 


REPEAL. 


Indictment for violation of a statute which had been repealed by a later stat- 
ute, providing that nothing therein contained should affect any penalty “ already 
incurred under the provisions of any law in force prior to the passage of this 
act.” The offence complained of happened before the latter statute took effect, 
but after its approval by the governor. Held, that the indictment was sustaina- 
ble. — Commonwealth v. Bennett, 108 Mass. 30. 

See Corporation, 2. 


REpPLevVIN. 


Judgment on a nonsuit in replevin cannot be for a return. (Downey, J., dis- 
senting.) — Wiseman v. Lynn, 39 Ind. 250. 
See Witness, 2. 


Res Apgupicata. — See JUDGMENT, 3. 


RESERVATION. 

S. conveyed land to M., “ reserving all the timber for his own use and advan- 
tage; in case M. should want to clear the land, the owner of said timber to 
take it off by being notified thirty days previous.” Held, that the timber was 
personal property. — McClintock's Appeal, 71 Penn. St. 365. 

Restriction. — See ConpiTIon, 2. 
Return. — See Repievin. 


Ripartan Owner. 


Plaintiffs owned land bordering on Lake Champlain. Defendants made land 
by filling in earth in front of plaintiffs’ land, from low-water mark into the lake, 
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and built wharves and docks thereon. Held, that plaintiffs could not maintain 
ejectment therefor. — Austin v. Rutland R.R. Co., 45 Vt. 215. 


SALE. 

1. A sale of fish hereafter to be caught in the sea, passes no title to the fish 
when caught. — Low v. Pew, 108 Mass. 347. 

2. An absolute sale of property was made, and the purchaser entered into 
possession ; after which the vendor made a deed conveying the property to the 
purchaser on condition, Held, that whether or not the purchaser assented to the 
condition, the property, while remaining in his hands, was attachable for his debt. 
— Wright v. Vaughn, 45 Vt. 369. 

See Accession ; Fraups, Stature or, 1, 2; Insurance (Fire), 3; Mort- 
GAGE, l. 

SATISFACTION. 

After service of a writ, and before the session of the court, the defendant 
paid the debt, and the plaintiff received the amount paid as in full of the debt; 
but no costs were paid, though demanded by the plaintiff. Held, that the plain- 
tiff could not proceed for nominal damages and costs. (Szymour, J., dissenting.) 
— Buell v. Flower, 39 Conn. 462. 


Sepuction. — See ConstiruTIONAL Law, SraTeE, 2. 
Suerirr. — See Estorret, 2. 


SLANDER. 

Declaration for slander in charging plaintiff with keeping a bad house, 
innuendo, a bawdy-house, held, bad, for want of a sufficient colloquium to 
justify the innuendo. — Peterson v. Sentman, 37 Md. 140. 

Sorprer. — See Evipence, 5. 
Sprritvous anp InroxicatinG Liquors. — See By-Law. 


STaTureE. 
A statute not preceded by the formal enacting clause prescribed by the Con- 
stitution, held, not therefore invalid. — Cape Girardeau v. Riley, 54 Mo. 424. 
See Corporation, 5; REPEAL. 


SraTuTE or Fraups. See Fraups, STATUTE OF. 
Statute or Limirations. — See Limitations, STATUTE OF. 
Stray Law. — See Execution. 


Srock. 

Plaintiff declared on an agreement to sell to him stock in a corporation, ‘* so 
as to vest the clear title in him, free of all incumbrances, debts, or liabilities.” 
Breach, that the corporation was and is in debt. Held, bad on demurrer, for not 
showing that the debts of the corporation were such as plaintiff could have been 
held liable for, and guere, whether the action could be maintained even in that 
case. — Williams v. Hanna, 40 Ind. 535. 

See Corporation, 1. 


Susscription. — See Contract, 3. 
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Sunpay. —See Lorp’s Day. 


Surety. 

Defendant indorsed a due-bill made by C. to plaintiff, as follows: ‘I hereby 
become security of C. for the fulfilment of the within obligation.” Held, an 
original undertaking by defendant, on which plaintiff might sue without proving 
diligence to pursue C. — Ashton v. Bayard, 71 Penn. St. 139. 

See Insotvency, 1; PayMENT. 


Tax. 
The charter of a corporation providing that its property “ shall not be subject 
to taxes or assessments,” held, not to exempt it from assessment for street im- 
provements, — State v. Newark, 6 Vroom, 157. 
See ConstiruTionaL Law, 6, 7; Lien. 


Tenant In Common. 

Ejectment. Plaintiff claimed under a judgment recovered against C., who 
was tenant in common with others of the lands demanded, and of other lands in 
the same county, and execution levied on the lands demanded only. Defendants 
claimed under a subsequent partition between the tenants in common. Held, that 
plaintiff was entitled to recover. — Butler v. Roys, 25 Mich. 53. 


Trespass. — See JUDGMENT, 1. 


TRIAL. 

After a jury had retired to consider of their verdict, they sent to the court a 
written request for instructions. The court sent an instruction in writing, and 
also a copy of the statutes, without the knowledge of counsel on either side. 
Held, error.— State v. Patterson, 45 Vt. 308. 

See Removat or Suits, 1. 


Trover. — See Accession; Contract, 2; Damaags, 1. 


Trust. 

Devise to testator’s wife, ‘‘to her own use, and to be disposed of at her 
decease, aceording to the terms of any will that she may leave. She is, of course, 
to charge herself with the education and support of our daughters so long as they 
shall remain unmarried.” Held, that no trust or charge upon the estate was 
created. — Spooner v. Lovejoy, 108 Mass. 529. 


Utrra Vires. —See InrorMATION. 
Verpict. — See Jury; Manpamus. 
Vor anp VorpaBLe. — See NorEs, 2. 


Vorer. 

Students at a college, supporting themselves, emancipated from their fathers’ 
families, and having no intention of returning thereto as a permanent abode, held, 
not entitled to vote in the district where the college was situated, the state con- 
stitution requiring that the voter should reside in the district. — Fry's Case, 71 
Penn. St. 302. 
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WAGER. 


A wager on the result of an election in another state, held, void. (Overruling 
former decisions.) — Gregory v. King, 58 Ill. 169. 


Warver. — See Conpition, 1; Insurance (Fire), 2. 


War. — See Carrier; Insurance (Lire), 2; Limitations, Statute oF, 2; 
PRIZE. 


Warranty. 

Land was conveyed by C. for the benefit of his creditors, with power to the 
assignee to sell the land “ at such time, in such manner, and upon such terms as 
he may deem expedient.” The assignee sold the land, with covenants of war- 
ranty. The purchaser was afterwards compelled to pay money, to avoid eviction 
under a paramount right of dower. eld, that he could not recover out of C.’s 
estate the money so paid. — Welsh v. Davis, 3 So. Car. 110. 

See Esrorre., 1; Evipencr, 2; Srock. 


Watercourse. — See Action, 2; Ripartan OWNER. 
Way. — See NeGuicence, 3; Tax. 


Wipow. 

By the law of Indiana, a widow takes one-third of the real estate of her hus- 
band deceased intestate, and cannot alienate it during any subsequent coverture. 
A widow sold land so acquired, received part of the purchase-money, gave a bond 
to convey when the rest should be paid, and afterwards married again. Held, 
that she might convey according to her bond, notwithstanding coverture. — 
Deweese v. Reagan, 40 Ind. 513. 


WILL. 
Under a statute which saves from lapse a devise to ‘‘ a child, or other relation 
of the testator,” who dies before the testator, held, that a step-son was no relation. 


— Kimball v. Story, 108 Mass. 382. 
See Devise, 1; Trust; Witness, 1. 


WITNEss. 

1. Owners of pews in a church, the rents of which are applied to the pay of 
the minister, are competent witnesses to a will giving a legacy to the church for 
the support of the minister. — Russell v. Russell, 3 Houst. 103. 

2. In replevin, defendant pleaded property in H. (who was not a party to the 
suit). Held, that H. was a competent witness for the defendant. — Mears v. 
Waples, 3 Houst. 581. 

See Herr. 


Worps. 
‘* Construction or Repair of a Building.” — See Mecuanic’s Lren. 


** Debt arising out of Contract . . . in Case of Fraud.” — See ConstiTuTIONaL 
Law, Strate, 2. 


** Due Course of Law.” —See ConstitutionaL Law, Srate, 5. 
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** Fiduciary Character.” —See Bankruptcy, 4. 
Heir.” —See Heir. 
** Of Course.” — See Trust. 
Relation.” —See WILL. 
Taking of Property.” —See ConstituTionaL Law, State, 4. 
“ Travelling by Public or Private Conveyance.” — See Insurance (Lire), 3. 


Writ. — See AMENDMENT. 
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The Principles of Equity. A Treatise on the System of Justice administered 
in Courts of Chanc&y. By Georce Tucker Bispuam. Philadelphia : 
Kay & Brother. 1874. 


Mr. BiseHam has produced a volume containing about five hundred pages 
of text, besides the index and table of cases. It is an attempt, as the preface 
states, to supply the want of some general American treatise which shall ex- 
press the development and present condition of equitable jurisprudence. The 
book is designed for students as well as practitioners. The author truly says 
that while in England efforts have been made to generalize the progress of 
the science in several treatises more or less comprehensive, in America the 
efforts of members of the profession who have devoted themselves to legal lit- 
erature have been directed to the production of treatises upon particular sub- 
jects or the annotation of existing standard commentaries. Among the most 
popular of the English treatises may be mentioned Smith’s Manual of Equity 
Jurisprudence, which, in 1870, had reached no less than ten editions. This 
convenient hand-book of perhaps five hundred pages, in large print, may be 
carried in the pocket, and is, as it professes to be, an abridgment of the large 
work on equity jurisprudence by the late Joseph Story. The fact that this 
abridgment should have been founded entirely upon this great work of the 
American jurist is the highest evidence of the lasting value of that contribu- 
tion to jurisprudence, and is a new confirmation of the observation of Burke, 
that in no country in the world was the law so general a study as in America, 
where ‘‘ the profession is great and powerful,’’ and where, as he had heard, 
** they have sold nearly as many of Blackstone’s Commentaries as in England.” 

Another is Adams's Treatise in Equity, which, though a work of great 
learning, is by no means attractive to the student as a text-book. 

The work of Mr. Smith is, however, intended entirely as a manual for 
student and practitioner. It is intended to fix in the mind of the former a 
general view of the principles of equity, arranged with proper regard to men- 
tal perspective, and to provide the latter with a convenient vade mecum, not 
burdened with authorities or references to text-books, — which can be consulted 
more at leisure. Moreover, no American authorities are cited by Mr. Smith, 
who confines himself to principles and distinctions laid down in English cases. 
Mr. Smith also notices the statutory enactments, which are only useful to the 
English lawyer. When these things are considered, it is evident that there is 
a place for such a book as Mr. Bispham has proposed to give to the profession. 

Law has been defined generally as a rule of action; and, in a narrower 
sense, jurisprudence is the science which treats of the rules by which men 
living in communities are governed in their relations to each other. As a 
subdivision of jurisprudence, equity jurisprudence may be briefly defined 
to be the body of rules which govern courts of equity in administering that 
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portion of natural justice which is not left to the conscience of the individ- 
ual, and which is not, or cannot be, administered by the courts of common 
law, by reason of the inadequacy of the remedies which it furnishes to adjust 
the rights of all parties without circuity, and the inflexibility of its modes of 
procedure, originally adapted to a less complicated and less artificial state of 
society. 
Definitio in lege periculosa est, and Mr. Bispham warily contents himself by 
saying the definition of his subject isa matter of history, and to be derived 
from a study of the rise, progress, and decisions of the English High Court of 
Chancery, which ‘‘ history has become rounded and complete by the passage 
of the ‘ Supreme Court of Judicature Act of 1873,’ whereby the judicial sys- 
fem of England has been recast, and the distinction between courts of equity 
and courts of law abolished.*? The former part of this definition, to wit, ‘‘ the 
jurisprudence of the Court of Chancery,’’ is the definition of Mr. Mayne ; but. 
we do not think that the passage of the Act of 1873, in England, by which 
equitable remedies and equitable defences are allowed in all the courts for 
which that act provides, will put a period to the study of ‘‘ equitable jurispru- 
dence ”’ in England, or assist the student of this science in America in deriv- 
mg a clear notion of its character or limitations as understood in this country. 

The author adopts the general division of the subject suggested by Mr. 
Spence of equitable titles, equitable rights, and equitable remedies. We 
have always considered this division as more plausible and superficial than 
logical and satisfactory, the former head of equitable titles being involved in 
the second of equitable rights, and both the former in the latter, because equi- 
table titles and rights only exist as recognized by the remedies which the 
Courts of Chancery afford. The examples which our author gives of each of 
these divisions, viz., the title of an assignee of a chose in action, the right of 
one to set aside a sale made by him to a person occupying a fiduciary relation, 
the equitable remedy by bill for specific performance, illustrate what we have 
said: the title of the assignee of a chose in action is merely his right to enforce 
a claim, which he has purchased, against the debtor, and to enjoin the vendor 
from releasing or interfering with this right; and the remedy of specific per- 
formance is merely a recognition and enforcement of a trust in favor of a ven- 
dee who has received no deed transferring the property; and trusts are placed. 
by our author first among equitable titles, and defined thus : ‘* A trust, in its 
technical sense, is the right, enforceable solely in equity, to the beneficial enjoy- 
ment of property of which the legal title is in another.’’ Ubi jus ibi remedium 
we know is not true at common law, and of the courts of equity this only 
can be said, ubi remedium ibi jus, for where the courts of equity cannot give a 
remedy they recognize no legal right or title. 

After an introductory chapter devoted to the rise of the High Court of 
Chancery, one in which a general outline of equitable jurisdiction is given, and 
a third containing the maxims more commonly cited, the author treats, under 
the head of tit/es, the various kinds of trusts, mortgages, and assignments, 
in eight chapters; under rights, in seven chapters, are discussed accidents, 
frauds of various kinds, notice, estoppels, and election, conversion and recon- 
version, adjustment and liens; remedies include specific performance, injunc- 
tions, reformation, &c., discovery, and various kinds of bills. There are 
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twenty-four chapters in all, and although some chapters might as well be 
placed under a different head, yet the book appears to be well balanced, — 
symmetrical in its construction. Too much space is not devoted to one sub- 
ject, nor do we think any one has been slighted. We think, too, that a stu- 
dent would get from its perusal a better notion of equity as administered 
by the courts than from reading Story or Adams, and that it will prove a val- 
uable text-book. As a general thing, the style is easy and lucid, though some- 
times the author lacks the precision of statement which distinguishes Mr. 
Smith. For instance, he speaks several times of enjoining courts of law, 
although he has before stated that the injunction is but a direction to the in- 
dividual not to proceed with his suit. How far this book may prove of assist- 
ance to the equity lawyer in the place of Story, Adams, and Smith remains 
to be seen. In the present multiplicity of tribunals having equity juris- 
diction, with the various federal and state courts pouring forth volumes of 
decisions on a variety of subjects every year, it is a task of very great difli- 
culty to read with care and digest the results of the cases. It requires the 
greatest power of condensation and arrangement to place those results before 
the student or lawyer in a treatise which shall discuss the principles which 
underlie each class of cases, and which shall not degenerate into a mere digest. 
In such a work it is more important, if possible, to leave out than to put in; 
many cases of isolated character or of doubtful authority have to be disre- 
garded; nor do we find the latest cases on each head cited. The equity law- 
yer of each state must not expect to find in such a book a work entirely adapted 
to the practice of his own state, but, supposing him to be acquainted with 
the conclusions of his own courts, one which will supplement his learning by 
suggesting the extent to which the principle or doctrine he is examining has 
been carried in other states. Examined by such tests as these, we think Mr. 
Bispham’s work will prove a valuable addition to American jurisprudence as 
a text-book for the student; and we think it will assist the labors of the chan- 
cery bar in the various states. 

The execution of the work is good, the text clear, and the proof seems to 
have been read with care. 


A Treatise on the Law of Judicial and Execution Sales. By Davip Rorer, 
of the Iowa Bar. Chicago: Callaghan & Co. 1873. 


Tue author announces in his preface that ‘‘ perhaps few branches of the 
law are of more interest to the public than those of judicial and of execution 
sales.’ We doubt very much the correctness of this statement; but even if 
true, it hardly explains the necessity for the preparation of so elaborate a work 
for the use of the profession. The rules which govern the sales of property, 
whether real or personal, under order of court or upon execution, do not in 
the main differ essentially from those governing ordinary sales, except so far 
as they are modified by statutes, and these latter differ materially in the dif- 
ferent states. It seems, therefore, rather a waste of time and labor to attempt, 
as the author undertakes, ‘‘ to bring these subjects into a system.’’ And a 
very elaborate system he makes of it. Judicial sales, i.e., sales made pen- 
dente lite, and sales on execution, are throughout separately treated, with sep- 
arate sets of chapters, involving a consideration of substantially the same 
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questions. These, we think, might, in several instances, be discussed together, 
with a great saving of space, and without any serious sacrifice of logical accu- 
racy. The subdivision is carried still further, and with less necessity, in devot- 
ing one set of chapters to the sales of real property on execution, and another 
set to the sales of personal property. For instance, under the head of exe- 
cution sales of real property is a chapter on the writ, the levy, and notice of 
sale, and a chapter on the sale; while under the head of execution sales of per- 
sonal property is a chapter on the writ, another on the levy, and another on 
the sale. The necessary result is that many of the general propositions are 
repeated almost in the same phraseology, and many of the authorities are 
twice cited. Aside from this over-elaboration of the system, which may after 
all appear a merit to some, the work is entitled to commendation for its intel- 
ligent discussion of principles and the fulness of its collection of decided cases. 
We apprehend that it will be of special service in the West, from the fact that 
the statutes of Iowa and other states in that region are frequently referred to, 
and cases involving their construction are copiously cited. The style is not 
always felicitous, and the text is disfigured by reason of very careless proof- 
reading. ‘The mechanical execution of the book is unexceptionable. 


A Treatise on the Criminal Law of the United States. By Francis WHARTON, 
LL.D. Seventh and revised edition. Three vols. Philadelphia: Kay & 
Brother. 1874. 

We took up these volumes with curiosity. More than twenty years ago 
the first edition was our familiar friend. We were then a student in an office. 
It was our wont to puzzle justice, personified in a country squire, by floods of 
learning poured out in defence of wrongly suspected innocence, staking the 
meanwhile our reputation upon the correctness of our law. We got that law 
from the first edition. Years have changed our old friend. We recognize it 
only by name ; we are not acquainted with it. The book has been rewritten, 
and we cannot find the passage we were reading when Arabella first entered 
the office. We too have changed. We have not so much confidence in our 
knowledge of law. We would not now stake our reputation or much else 
upon our knowledge of that, or of any thing. 

We have given the rewritten work a careful examination, and have been 
struck by its orderly method and arrangement, and by the ease with which 
any given subject can be at once found. Moreover, it is written in a clear and 
concise manner, and appears to be more complete and handier for the practi- 
tioner than any other work on the same subject, English or American. We 
think no lawyer who has much criminal practice can afford to be without it. 
Questions which require discussion are discussed in a temperate manner, and 
with much good sense. 

Its perusal has suggested some reflections. The subject of criminal law is 
not an attractive one to the over-fastidious lawyer. Some have been known 
to take a pride in declaring their ignorance of it. Now, the subject of crime 
always was, and perhaps always will be, the most momentous question with 
which the human race has to deal. It is the problem of civilization. One who 
has not thought upon it has thought but little upon humanity; and he 
who has not paid some attention to the criminal law of his country has not 
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received a liberal education. Moreover, the criminal law is the ultimate 
sanction upon which every human law rests, and the lawyer who confesses his 
ignorance of it, confesses that he has never yet grasped in its entirety a single 
legal principle. Those who boast of their ignorance are too wise to take 
advice ; but these volumes are worth the attention of the man of general 
reading. The subject in its outline and in its detail, with a few exceptions, is 
easily understood by one having no previous knowledge of law. We are per- 
suaded that any one, student of law or otherwise, who gives these volumes a 
careful examination will be interested, and will not lay them down thinking 
that he has spent his time without profit. 


Cases determined in the United States Circuit Courts for the Eighth Circuit. 
Reported by Joun F. Ditton, the Cireuit Judge. Vol. Il. Davenport, 
Iowa : Day, Egbert, & Fidlar. 1873. 

Wirn commendable alacrity Judge Dillon responds to the demand for 
prompt publication of decisions, furnishing us in the second volume of his 
reports with the cases decided in his circuit in 1872 and 1873. The reporting 
is of course carefully done, the statements of cases and the head-notes are 
as brief as is consistent with accuracy and clearness, and in notes accompany- 
ing nearly every case are references to authorities and comments thereon, not 
necessary, indeed, to the decision of the points in question, but illustrative, and 
affording means of a more thorough investigation into the principles involved. 
We cannot commend, however, the practice here adopted of filling out a 
volume of ‘‘cases determined’’ with charges to juries, which perhaps the 
learned judge who gave them would decline to adhere to as law after argument 
and deliberation. We have criticised this several times in less able reporters, 
and we are sorry that Judge Dillon should lend his sanction to it. Many of 
the cases included in this volume were presented to the profession soon after 
their decision through the columns of the legal press. North-western Packet 
Co. vy. Atlee, p. 479, we gave at length in 7 Am. Law Rev. 752, and Commer- 
cial Nat. Bank vy. Iola, which was decided soon after the decision in the Boston 
Fire Bonds case, we cited in our notice of that case, 7 Am. Law Rev. 754. 
Hening v. U.S. Ins. Co., p. 26, is an authority for the validity of an oral 
contract of insurance. Cox v. Wilder, p. 45, decides (overruling Judge Treat) 
that as against the assignee in bankruptcy a wife is not estopped to claim 
dower by reason of her having joined her husband in a deed fraudulent as to 
his creditors, and which for this reason has been set aside at the instance of 
the assignee. Tilinois § St. Louis R.R. vy. St. Louis, p. 70, is an interesting 
case, deciding that where a city corporation, not specially restricted, had 
dedicated to the public a wharf, for the use of a public wharf, it could 
thereafter use it, and grant the use of it, for any purpose that falls within 
the meaning of such a dedication, and for no other, and that the erection 
by the defendants, under the sanction of the city, of a grain elevator with its 
appurtenances on the wharf is not such an use as falls without the scope 
of the dedication, although it interferes with the rest of the public in their 
use of that portion of the wharf ; but that the city, acting for the public, would 
have no right to part with its control over any portion of the wharf in favor 
of a private corporation, and an ordinance granting the use, but not reserving 
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the legislative, governmental, and police powers to the city, would be void. 
In Wisconsin v. Duluth, p. 406, where the State of Wisconsin brought a bill 
in equity in the Circuit Court against the city of Duluth, to enjoin the defend- 
ant from extending a dyke into the navigable waters of the river St. Louis, it 
is decided, Mr. Justice Miller giving the opinion, that a state, as plaintiff, 
cannot maintain an action in the Circuit Court of the United States. The 
‘mechanical execution of this book is in every way excellent. 


Woman before the Law. By Joun Prorratt, LL.B., of the New York Bar. 
New York: G. P. Putnam’s Sons, Fourth Avenue and Twenty-third 
Street. 1874. 

Turis is one of the most attractively printed and bound law-books that we 
ever saw. It is really a pleasure to the hand to hold it, and to the eye to look 
at it, and we read it through as soon as we saw it, and then advised our wife 
to read it. It contains seven chapters, and we cannot better state its contents 
than by giving the chapter headings as we find them: I. Former Status of 
Women. II. Legal Conditions of Marriage. III. Personal Rights and Disabil- 
ities of the Wife. IV. Rights of Property — Real and Personal. V. Dower. 
VI. The Reciprocal Rights and Duties of Mother and Children. VII. 
Divorce. It is too brief and condensed a book, and has too few references and 
citations, to be used by the practising lawyer, except perhaps as a key, and the 
author disclaims any such intention ; but for any one whose ears are ringing 
with the terrible tale of woman’s wrongs told by Miss ——, or Mrs. —, 
from some public platform, and by them laid at the door of the law, and for 
the student before consulting the larger works, it will be refreshing to get a 
reliable, compendious statement of woman’s rights and her exact legal posi- 
tion. The author intimates that if this work be well received, he shall be 
encouraged hereafter to give it more scope and reference. He will find him- 
self trespassing on the close that from long possession Mr. Bishop deems him- 
self entitled to ; but nevertheless we hope he will keep on. Perhaps he can 
add to our means of information, and if he does, his manner of doing it will 
ensure him success, or we are no prophets. 


Assimilation of English and Foreign Commercial Law. By H. D. JENCKEN, 
Barrister at Law. 


Tus is the reprint of a paper read before the Jurisprudence De- 
partment of the Social Science Congress, Norwich, Eng., October, 1873, 
together with an abstract of the discussion that followed it, by Mr. Dudley 
Field, Messrs. Webster, Kay, and Brown, of the English bar, and other 
gentlemen. The subject is one of great interest and importance, and it is 
well treated in this brief summary of the advantages of such an assimilation 
as shall give to commerce the same rules of law over the wide extent of 
country in which business of all kinds now freely ranges. The French Code 
has done this for one-half of Europe; the German Code has begun to do it for 
the other half; and the English system, which makes the law for the largest 
portion of the mercantile world, is not beyond being, if not codified, at least 
assimilated on matters common to all countries. Of these Mr. Jencken 
discusses commercial paper, joint-stock companies, and bankruptcy, as 
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subjects in which, by reason of the close intercommunication of men of all 
nations in common business enterprises, there ought to be one rule and one 
law. He also suggests the advantage of applying the examination of experts 
to the further questions of marriage, succession, and wills, so as to avoid the 
scandal of laws so contradictory that neither the personal status nor the rights 
of property of the same man in different places can be positively affirmed or 
ascertained. The reform is clearly one that can be reached by proper treaty 
negotiations; and to prepare the basis for it there should be a careful study 
of the problems suggested and the remedies mooted by Mr. Jencken. 


California Citations: an alphabetical Table of all the Cases cited in the 
Opinions of the California Reports, and of the California Cases cited in the 
Reports of other States; with all the points as to which they are cited, 
approved, affirmed, doubted, denied, or overruled. By Ronerr Desry, 
Attorney at Law. San Francisco: Sumner, Whitney, & Co. 1874. 

Tuts book must be of great service in California, and wherever used will 
prove economical of time and labor. Similar works have been projected in 
several states; for example, Linn’s Index of Pennsylvania, Wait’s Table of 
New York Cases,.Wendling’s Index to Illinois Reports, to which may be added 
Bigelow’s Overruled Cases. (See 7 Am. Law Rev. 716.) Great energy and 
industry are requisite to the proper compilation of works like these, which the 
rapid growth of the law and the multiplicity of decisions have rendered almost 
indispensable. In the book before us Mr. Desty has attempted a scheme more 
comprehensive than any of the authors of similar works, unless it be Mr. 
Bigelow, by undertaking to trace the history and reception of California 
decisions through the reports of other states. While we do not imagine that 
this book will have a large sale outside of California, yet it ought to accom- 
pany the California reports everywhere. 


The General Raiiroad Laws of the State of Ohio, in force January 1, 1874; 
together with certain other Laws and the Provisions of the Constitution of 
the State affecting Railroad Corporations, with Notes of the Decisions of 
the Supreme Court of Ohio relating thereto. By James A. Witcox. 
Cincinnati: Robert Clarke & Co. 1874. 

Avutuors of books often complain (and, in many instances, it must be 
admitted the complaint is well founded) that the people who write reviews 
of their books conceive it a principal duty to point out that the book is not 
something else than it is, and it would be a better book if it were written 
on an altogether different plan, so as to be, in fact, an altogether differ- 
ent book. That the remarks we have to make upon the volume before us 
may not fairly give rise to complaint in this respect, it is right to point out 
at the outset that Mr. Wilcox’s book does not purport to treat of any thing 
beyond the domestic law of the state of Ohio having reference to his par- 
ticular topic. Itis a full collection, answering also the purpose of a digest, of 
the general statutes of that state relating directly to railroad corporations and 
to railroads, with some other general statutes referring less directly to the 
same subjects, together with the provisions of the constitution of the state 
relating to the same, and notes of the decisions of the Supreme Court of the 
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state interpreting or explaining the provisions of the constitution or of 
the statutes. 

From the nature of the case, therefore, the chief utility of the book must be 
confined within the limits of the state; and an intelligent judgment with 
regard to its value can only be pronounced by those who may have oppor- 
tunities equal to that of the author for examining the sources of information 
from which his materials are necessarily drawn, namely, the statutes and 
reports of his own state. An inspection of the volume, however, affords us 
no reason to suppose that he has not made diligent and faithful use of his 
opportunities; and we do not doubt that it contains all that it purports to 
contain, so that it may very well become a useful manual for all persons 
within the state who may have relations of any kind with railroad corpora- 
tions or with railroads, or for those persons in other states who may from time 
to time have occasion to make themselves acquainted with the provisions of 
law in that particular state. 

If, however, it is within the proper limits of a review to criticise the plan 
upon which such a book is constructed, we must add that that which Mr. 
Wilcox has adopted does not appear to us particularly happy. He follows the 
statute-book, arranging the acts of the legislature in chapters ‘‘ according to 
' subjects, so far as could well be done without transposing laws or sections.” 
The qualification of the rule is so considerable as to deprive the arrangement 
of topics of system or method. The arrangement might with nearly equal 
propriety be described as following the order of the statutes, ‘‘ so far as could 
well be done without ’’ wholly sacrificing attention to the natural order of 
subjects; and unfortunately the Ohio legislature, like all others in the country, 
seems to have habitually disregarded method and system in its successive acts 
of legislation. We believe that a more methodical distribution of the several 
sections of paragraphs would have made the use of the book more convenient, 
In the first place, there is a fundamental distinction between laws relating to 
railroad corporations and those which relate to railroads themselves; although 
this distinction is lost sight of by legislators, as well as by others who have 
less need to observe it. In common parlance, the railroad corporation is 
generally spoken of as ‘‘ the railroad,’’ and when it is necessary to use a pro- 
noun, appears to be of the feminine gender, like a nation or a ship. All 
provisions of law relating to the formation and organization of railroad 
corporations, the issuing of stock and bonds, mortgages of their property, and 
franchises, &c., make a subdivision of the general subject, naturally distinct 
in itself. 

On the other hand, legislation relative to railroads naturally divides itself 
into two general branches, namely, their location and construction to begin 
with, and their maintenance and use afterwards. 

It is true, however, that this question of arrangement becomes less impor- 
tant in a case where a single volume contains the whole of the laws on the 
subject to which it relates. A full index, prepared on a systematic plan, 
together with numerous cross-references, will supply defects of arrangement. 
As regards the latter point, Mr. Wilcox’s book is not open to criticism, 
unless it is that the references are not sufficiently particular, and are compli- 
cated in their construction, as to act, chapter, and paragraph, rather than by 
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a simple reference to a page, or what is always better, a paragraph, in a con- 
tinuous series running from the beginning to the end of the book. 

Among the peculiar features of constitutional and statute law in the state 
of Ohio which this volume discloses is the amusing application to special 
cases of the fundamental provision that laws must be general. There are 
several general laws in Ohio applying to ‘cities of the first class, having a 
population of 150,000 inhabitants,”’ the ‘‘ cities’? of this class being in fact 
no other than the single city of Cincinnati. But that is not all. There isa 
general act ‘‘ to authorize cities of the second class, with a population of 9229 
and no more inhabitants, according to the census of 1860, to construct a line 
of railway within the limits of said city.’? This act, as the note informs us, 
‘* was passed to enable the city of Zanesville to construct a railroad through 
her corporate limits.’’ It really provides for a single railway in a single city,— 
a city which would not be more exactly described by using its name of Zanes- 
ville than it is by the designation used in the title of the act, there being, of 
course, no other city having precisely that number of inhabitants by the 
census specially named. 


A Treatise on the Constitutional Limitations which rest upon the Legislative Power 
of the States of the American Union. By Tuomas M. Cootry, LL.D. 
Third edition. Boston: Little, Brown, & Co. 1874. 

Tue subject of this treatise, considered as a branch of positive law, is 
peculiar to this country. It is often charged upon us that statesmanship here 
is all belittled by our written constitutions ; in great crises, it is said, when 
public men should be discussing the problems of the time on grounds of po- 
litical wisdom and public policy, our statesmen are too often debating the 
meaning of words or the construction of sentences, and even quibbling over 
questions of grammar and punctuation. 

Should this be allowed to be true, we may yet fairly claim that jurispru- 
dence has gained what statesmanship loses. Our judges, when they come to 
the task of construing the constitutions, are required to rise out of the region 
of any narrow or technical discussions, and to reason broadly, with reference 
often to the gravest considerations of political wisdom; and this sort of in- 
vestigation cannot be properly carried on without elevating, enlarging, and 
invigorating the judicial mind. When the question no longer relates to some 
bargain of a day, between man and man, about a single, definite, and tempo- 
rary matter, but has to do with a great public instrument designed to last for 
many generations, fixing the fundamental political rights and relations of a 
whole population, and adapted to the shifting cireumstances of a future 
unknown, or known only in its larger outlines, it is obvious that the mind of 
the man who would worthily discuss these matters must dilate and take a 
broader view, and readjust itself to the large method required for the handling 
of such great topics. In our American volumes of Reports there are admira- 
ble specimens of judicial discussion upon this high plane. Let any one turn 
to some of the opinions of the Chief Justices Ruffin, Shaw, Gibson, and 
Marshall, ~- not to name more, — and he will easily see what scope and free- 
dom has been lent to judicial reasoning in this country @y the peculiarities of 
our political system. 
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It is of this subject of constitutional law that Mr. Justice Cooley treats in 
the volume before us,—a full, careful, and serviceable book, which has 
reached its third edition in less than six years, and has taken a well-deserved 
place among standard law-books. This excellent work has heretofore been 
fully noticed in these pages, and we do not now propose to speak of it in 
detail ; let us only heartily commend it again to the attention of our readers. 
The author has added in this edition the recent decisions ; we observe, also, 
a very long new note upon the subject of municipal loans in aid of railroads 
and similar public improvements. Upon this subject the Supreme Court of 
Michigan, by the mouth of Judge Cooley himself, has already spoken, and, 
perhaps, we are not to wonder that the note in question is marked with much 
less reserve and sobriety of tone than is common with our author. On the 
other hand, upon the much canvassed subject of the legislative power over 
railroads, the reader may seem to mark the reticence of a judge who does not 
as yet feel at liberty to utter his full opinion. 


Massachusetts Reports. Vol. CVIII. Cases argued and determined in the 
Supreme Judicial Court of Massachusetts. October—November, 1871. 
AtBert G. Browne, Jun., Reporter. Boston: H. O. Houghton & Co. 
1873. 


Tuts volume brings the reports down to November, 1871. We have to 
acknowledge, as we have often done before, the great merits of Mr. Browne’s 
work; and it is with much regret that we have received the news of his 
resignation. 

It would be difficult to make much improvement in the substance of his 
reports. It may be suggested, however, that the arrangement of cases by the 
counties and terms at which they are argued must delay their publication 
without serving any useful purpose; and something would be gained if they 
were printed in the order in which they are decided and prepared, and pub- 
lished in parts of 100 or 150 pages each, as well as in volumes. In the last 
few volumes the short titles of cases (e.g., Hunt v. Taylor) have been used 
for running titles, without adding ‘‘ & another,’’ &c.; and it would be more 
convenient if these titles were also used at the head of each case, as they are 
the only names by which cases are known, and Christian names and other 
additions only obscure them; such information should be placed in the text. 

Among the questions decided in the cases in this volume are some points 
in regard to che right of personal liberty. A constable has no authority to 
arrest and detain a person merely because he is insane, and the constable 
thinks that it will be for his welfare; nor is the superintendent of an insane 
asylum justified by such reasons in detaining him. Look v. Dean; Look v. 
Choate, p. 116. An officer cannot, in an action for false imprisonment, 
justify an arrest without a warrant, for a breach of the peace, under a statute 
which authorizes officers to arrest without a warrant and to take the offender 
before a magistrate, unless he takes him before a magistrate. Brock v. 
Stimson, p. 520. But the failure of the officer to comply with this require- 
ment constitutes no defence in a criminal prosecution against a person who 
assaults the officer while lawfully making the arrest. Commonwealth v. Tobin, 
p- 426. 
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Bronson v. Coffin, p. 175, contains a learned judgment by the present Chief 
Justice on covenants running with the land. The owner of land conveyed to 
a railway company a strip of his land, and covenanted that he, his heirs and 
assigns, would “‘make and maintain a sufficient fence through the whole 
length of that part of the railroad which runs through my farm.’’ This was 
held to convey to the company an interest in the nature of an easement in his 
adjoining land, and to create such a privity of estate between the parties that 
the covenant to maintain the fence ran with this adjoining land, and was an 
incumbrance upon it within the meaning of a covenant against incumbrances 
in a subsequent conveyance. Among the minor rulings in this case was one 
that the covenant clearly implied that the fence was to stand wholly on the 
land adjoining that conveyed, and not half on each. 

In Denham v. The County Commissioners of Bristol, p. 202, ** private ways,” 
as laid out under the statutes, are held to be public highways, and therefore 
are constitutional, although they are called private ways. J yler v. Sturdy, 
p- 196, contains much learning on the subject of ways by dedication and pre- 
scription: public footways may still be created in this state by dedication. 

May v. Rice, p. 150, deserves some attention. The defendants hired a 
store of the plaintiff, by an oral agreement, ‘‘ for one year from June 1, 1868, 
for a rent of $3200 per year, payable quarterly, and the taxes.’’ In May, 
1869, it was agreed that the defendants might remain after the year ‘‘ at the 
same rate,’”’ and that either party might terminate the tenancy by one month’s 
notice in writing. On June 2, 1869, the tenants gave notice ‘‘ that they 
should leave the store on July 1.’’ In an action for rent and the taxes for 1869, 
it was held that the notice to determine the tenancy at will under the second 
agreement need not expire at the end of a quarter, but might be given at any 
time, and that the notice which was given, although too late for July 1, was 
sufficient to determine the tenancy on July 2; and also that this agreement 
was not on the same terms as for the first year, but at the same rate, and that 
rate being $3200 and the taxes, the amount due for one month and two days 
was about one-twelfth of $3200 and of the taxes for 1869. "5 is not easy to 
see how a notice to quit, specifying July 1 as the end of the tenancy, can be 
a good notice to determine it on July 2. Heretofore the rule was understood 
to be that the notice must require the tenant to quit, or state his intention to 
quit, at the proper time. Woodfall, L. & T. 309; Currier v. Barker, 2 Gray, 224; 
Oakes vy. Munroe, 8 Cush. 282; Sanford v. Harvey, 11 Cush. 93. The decided 
eases are not referred to, and we are hardly warranted in supposing them 
overruled. It is more difficult to see why the tenants were not liable to pay 
the taxes for 1869; by the agreement for the first year they were to pay ‘‘ the 
taxes,’ and the taxes of May 1, 1869, fell within that year; and upon the 
construction given to the agreement for the second year, it would seem that 
they were liable for the whole taxes for 1869, and one-twelfth besides in 
respect of the tenancy for part of the second year. It is also to be noticed 
that at the beginning of the opinion the first year is said to have terminated 
on May 31, 1869; the statement of facts says that the lease was ‘‘ for one 
year from June 1, 1868,’’ and, according to former decisions, the tenancy 
would have commenced on June 2, 1868, and ended on June 1, 1869. Atkins 
y. Sleeper, 7 All. 487. 
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Ingalls v. Herrick, p. 351, is a case involving the question as to what 
evidence of delivery is necessary to make a sale of chattels valid against an 
attaching creditor. The plaintiff bought certain bales of wool stored in the 
seller’s factory, and asked to have them remain there for a while, offering to 
pay storage. The seller agreed to this, and the plaintiff received a bill of 
parcels, and samples were sent to him. The bales were afterwards attached 
by the defendant. It was held, reversing the ruling of the judge at the 
trial, that there was evidence of delivery which should have been submitted 
to the jury. The acts which constituted the delivery are not pointed out, but 
the conversation about leaving the goods on storage seems to be some evidence 
that the seller continued to hold them as warehouseman for the plaintiff. 
But the court says, ‘‘ The possession of personal chattels by the vendor after 
an alleged sale is not conclusive evidence of fraud. Upon proof that the sale 
was made in good faith and for a valuable consideration, and that the pos- 
session after the sale was in pursuance of some agreement not inconsistent 
with honesty in the transaction, the vendee might hold against creditors.’’ 
This is the rule of the common law, but the case of Lanfear v. Sumner, 
17 Mass. 110, was supposed to have introduced into Massachusetts law the 
anomaly that absence of delivery not only was evidence of fraud, but abso- 
lutely prevented the property from vesting as against creditors and purchasers. 
Some have thought that that case was founded on a misunderstanding of the 
civil law. If it proceeded on the ground that absence of delivery is conclusive 
evidence of fraud, it was long ago overruled. This case affords reason for 
thinking that the court adopts the sound and sensible doctrine mentioned 
in the judgment; but it is to be regretted that occasion was not taken to state 
distinctly that no delivery was necessary, but its absence was only evidence 
of fraud to be considered by the jury. The rule which made delivery essential 
required only a useless formality, and provided a trap for the unsuspecting. 

Mandell v. Green and Howland v. Green are two suits which grew out of 
the compromise of the celebrated ‘*‘ Howland Will Case.”’ In Brown v. Brown, 
p- 386, a lady, eighty-six years of age and insane, prevailed in a writ of entry 
to recover an estate in a house for her own life against another lady of 
eighty-five, showing that the pleasure of litigation and desire for justice are 
not extinguished during the ordinary life of man. There are also a number 
of cases of local interest; not the least interesting is Edmands v. Boston, 
involving questions concerning the assessment of damages for land taken to 
widen streets. It should be noticed that Sprague v. Quinn and Sanders v. 
Partridge are important as correcting some dicta in former cases on the sub- 
ject of landlord and tenant. 

The typographical work in this volume is generally well executed. There 
is no apparent reason, however, why certain proper names should be deprived 
of their initial capital, and printed ‘‘ supreme judicial court,’’ ‘* queen’s 
bench,”’ &c., instead of Supreme Judicial Court,’’ Queen’s Bench,’’ &c. 
This gives the book an illiterate appearance, as also in the division of words 
at the end of a line does the joining of the consonants to the preceding 
syllable (e.g., rec-ord, dec-laration, liq-uor, noth-ing) instead of placing them 
where they belong according to the etymology of the word. The binding 
of this and the other volumes of the series is of a very ordinary kind 
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United States Digest ; a Digest of Decisions of the various Courts within the 
United States, from the earliest Period to the year 1870; comprising all 
the American Decisions digested in thirty-one volumes of The United 
States Digest, with careful Revision and important Additions. By Brn- 
JAMIN VAUGHAN ApsotT. First Series. Vol. I. Abandonment— 
Assignment. Boston: Little, Brown, & Co. 1874. 


Mr. ABsort proposes to give in twelve volumes the contents of the thirty- 
one volumes which compose The United States Digest up to the year 1870, 
so rearranged as to make it a single work; and the present volume enables us 
to examine his method and to judge with what success the task will be done. 
The unwieldy bulk of the annual digest has long made such a revision as 
this desirable; and Mr. Abbott’s experience and skill in such matters have 
fitted him so admirably to undertake it that the profession had a right to 
expect excellent work from him. We are satisfied that their expectations will 
not be disappointed. 

The volume contains, under the single head of Appeal, statements of more 
than six thousand decisions; and we have therefore not undertaken to examine 
the cases themselves in order to satisfy ourselves that the statements are 
accurate. No such examination is necessary, however, to discover that they 
are singularly clear and concise, — models, in their way, of the compact style 
which the work of digesting naturally fosters. In short, notwithstanding our 
supposed inclination as critics to blame rather than praise, we are unable to 
suggest any respect in which the plan of the work could be amended, or the 
editor’s manner of carrying it out improved. It is possible, of course, that 
defects may exist which will be discovered when the volume is used; but they 
are defects which are not apparent on such an examination of the work as we 
have been able to make. 

In speaking thus strongly we would not be understood, however, as aban- 
doning any of the opinions which we expressed in the last number of the 
Review in the notice of Mr. Brightly’s Digest. We then said that the best 
method of stating a case for a digest was to give the facts first, and then the 
decision; and for a digest of reports we are satisfied that this mode is to be 
preferred. These views, however, do not apply to a work like Mr. Abbott’s. 
His object is to compress. If he adopted this method, the result would be 
expansion. The limits of his work require him to put into one volume the 
substance of one hundred and fifty volumes of reports. The three volumes of 
the Massachusetts Digest represent only one hundred and two volumes; and 
if the system, therefore, which is proper for that work were adopted by 
Mr. Abbott, instead of twelve, he would give us some fifty or sixty volumes. 
In other words, upon such a plan the work could not be done. Nor indeed is 
it desirable. Mr. Abbott’s volumes are to be a dictionary rather than a digest. 
The student will not consult them with any view of discovering what a given 
ease holds, but only to ascertain where to look for cases which will bear upon 
the subject he is examining, and he will expect to find only such a statement 
of a case as will serve to identify it and place it under its proper head. For 
all the purposes for which such a digest is needed, Mr. Abbott’s work seems 
admirably suited. If he were to attempt more, he would only destroy its 
value for its proper uses without making it valuable for any other. 
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The mechanical execution of the volume is of unusual excellence, the bind- 


ing especially being among the best specimens of American law binding that 
we have seen. 


Reports of Cases determined in the District Court of the United States for the 
District of Maine and Massachusetts, with some Opinions of the District 
Judge in Cases determined in the Circuit Court. By Asnur Ware, District 
Judge. Vol. Ill. By Georee F. Emery. Portland: Loring, Short, & 
Harmon. 1874. 

Tuts volume contains all of Judge Ware’s opinions that have not previously 
appeared either in the volume which bears his name, or the other, usually cited 
as ‘* Daveis’ Reports,’’ and thus completes the record of his judicial career. 
His well-established reputation as an admiralty judge makes it very desirable 
that his opinions should be preserved; and those found in the present volume 
are characterized by the same excellence which has given weight as authorities 
to those already published. 

About fifty cases are reported, and of these nearly half arose in the district 
of Massachusetts, and were decided by Judge Ware on account of the tem- 
porary illness of Judge Sprague. Most of the opinions were delivered before 
the rebellion, from the year 1853 up to 1861, and only one involves any ques- 
tion growing out of the war. The commerce carried on in the district of 
Maine is not such as to raise many embarrassing questions for its admiralty 
court, if we may judge from the character of the cases reported in this 
volume; and as a prize court it had little or nothing todo. Cases of that sort 
naturally arise in the great commercial cities; and we therefore have no con- 
tribution from Judge Ware to the legal history of the rebellion. 

It is interesting, however, to notice the litigation which attended the birth 
of ships whose names have in a certain way become historio, like the Young 
Mechanic, a name not without associations for the Boston bar; and the 
Peruvian, whose disastrous wreck on Nantucket Shoals has not yet faded 
entirely from public recollection. 

We hope that the volume will be well received, as we infer that it will 
help the family of Judge Ware, whose forty years upon the bench have given 
him some claim upon the gratitude of his profession; the more particularly 
that Congress refused to give him the benefit of the provisions now made for 
federal judges whose age or infirmities make their retirement desirable. 


Commentaries on Equity Jurisprudence, as administered in England and 
America. By JoserH Story, LL.D. Eleventh edition. Carefully re- 
vised, with extensive Additions. By F. V. Bancu. In two volumes. 
Boston: Little, Brown, & Co. 1873. 


Ir is now nearly forty years since Judge Story’s great work on Equity was 
first published; but it still retains its unquestioned position at the head of the 
treatises on this subject, while the demand for it seems constantly increasing. 
Of the eleven editions through which it has passed four have been issued 
since 1860, and it is only three years since Judge Redfield’s edition, the 
immediate predecessor of the present, was published. The present editor has 
added to the work some three thousand cases, a fact which testifies alike to 
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the enormous growth of equity jurisdiction and to his own unwearied patience 
and industry. 

In all the states the doctrines of equity are receiving constantly new exten- 
sions, and its summary and flexible processes are invoked to settle disputes 
which till recently were only decided by tedious litigation in courts of law. 
It deals with the most important questions, and those which involve the 
largest amounts of property; and if the experiment which the English Judi- 
cature Act has inaugurated in that country shall prove successful, we may 
anticipate such reforms in our procedure here as will give a still wider range 
to its methods and doctrines. It is not surprising, therefore, that there 
should be a constant demand for Story’s Equity. No other existing text- 
book can take its place for the American bar. 

Mr. Balch’s additions consist almost entirely of notes containing references 
to cases; and he has done his work most thoroughly. We are satisfied that his 
notes make the present edition a complete compendium of equity law. 


The Law of Municipal Corporations. By Joun F. Dittox, LL.D., the 
Circuit Judge of the United States for the Eighth Judicial Circuit, 
Professor of. Law in the University of Iowa, and late One of the Justices 
of the Supreme Court of Iowa. Second edition. Revised and enlarged. 
2 vols. New York: James Cockcroft & Co. 1873. 


Ir is rarely that an author of a text-book in an almost untried field of 
authorship meets with such universal approbation that before an unusually 
large first edition is fairly before the profession he and his publishers feel 
justified in preparing for the production of a revised and enlarged second 
edition. Within some twelve months since the issue of the first edition, 
which, by the way, we noticed at some length in 7 Am. Law Rev. 335, 
Judge Dillon has prepared a revision which must have cost him incessant 
labor, for he tells us in his preface that ‘‘ the text and notes’’ have been 
** prepared without the assistance of others.’’ The first edition was in one 
volume, published in Chicago, and containing 802 sections. In the second 
edition, published by the same publishers, but in New York, we find the same 
number of sections divided between two volumes. The increase in volumes is 
due to the addition of notes and later cases, and in some part to a revision of 
the original sections. ‘‘The principal changes have been made in the 
chapters which treat of municipal securities, taxes, and assessments ;”’ but 
the whole work seems to have been revised and annotated with conscientious, 
affectionate care. 

If any one doubts the importance of the subjects discussed, he may read 
the author’s statement that the amount of negotiable bonds of municipalities 
largely exceeds the sum of the indebtedness of all the states, and then fortify 
himself for impending business by reading the sections and notes devoted to 
municipal securities. Although considerable changes have been made, our 
views of the work remain as before expressed. 

This branch of the law is of such imporance in America, and, strangely 
enough, has had so few expositors anywhere, that an author here would be 
certain of success, without regard to the character of his work. We mention 
this merely to say that, although Judge Dillon’s position, from the nature of 
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his subject, is an enviable one, yet he will never have it laid at his door that 
he has spared himself or slighted his work. The appearance of this edition 
is far superior to that of the earlier one, notably in presswork and binding. 
The proof-reading is more carefully done, and we mark a decided improve- 
ment in the form of the index. 


The Law of Remedies for Torts ; including Replevin, Real Action, Pleading, 
Evidence, Damages. By Francis Hittiarp. Second edition, greatly 
enlarged. Boston: Little, Brown, & Co. 1873. 

Mr. HiLviarp’s treatise upon the Law of Torts has been found useful 
to the profession, and we may naturally look to this book for a valuable sup- 
plement to it. The preface anticipates an objection which would probably 
strike every reader at the outset, by the statement that the contents of the 
work might very properly have been incorporated passim in the other book, 
with a more systematic result. The principles which the author has adopted in 
the selection of his materials are not very clear; for the pages seem to be 
devoted to the law of wrongs, as well as to the law of remedies. The 
remarks, for instance, upon the choice of defendants will be read with 
interest by those who have no hesitation whatever in regard to their remedy, 
except as to the enforcement of their judgment. And throughout the 
chapters which treat of replevin, pleading, evidence, real action, are constantly 
laid down doctrines of law more pertinent to the right than the remedy; as, 
for example, ‘‘ § 2. Entry upon land is of course an important point in connec- 
tion with suits relating to the title.’ Indeed, this work offers to the student 
quite a full hand-book of real-estate law, as well as of the law of evidence, 
which occupies a considerable proportion of its pages. 

The text is much encumbered by constant statements of points of local 
law, as, that in Massachusetts two cows may be appraised at one sum in a 
replevin suit; that in Arkansas the owner of a ‘ posted ’’ animal must prove 
property and pay charges before he can reclaim the beast; that in Indiana the 
declaration must allege that cattle killed upon a railroad were killed within 
the county: each of which propositions is treated in an independent section. 

The author informs his readers that he has directed his attention to specific 
remedies, and not to those which result in damages; but this seems almost a 
groundless apology ; for he treats fully of the general rules which govern damages, 
and, in particular, of mitigation, of special, exemplary, and vindictive damages. 
He views the question, further, with regard to particular wrongs, to the dis- 
tinction of principal and agent, to the liability of bailees, and in a variety of 
other aspects; and when counsel are enlightened upon the choice of parties 
and the rules which govern their respective rights and liabilities, upon plead- 
ings and evidence, and the matter of damages, they would seem'to need little 
further research to complete their preparation for trial. 

These are the most obvious defects of the book. If we turn from them, we 
find that the author has apparently made a very extended examination of 
authorities, and that his pages are full of practical instruction. Of course 
the subject-matter has been treated in the leading works upon evidence, 
pleadings, and other heads; but it is convenient to find it arranged with a view 
to the remedies for torts; and this edition will undoubtedly serve to maintain 
the reputation which the author has already acquired. 
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A Treatise on the Law of Patents for Useful Inventions, as enacted and 
administered in the United States of America. By GrorGe Ticknor 
Curtis. Fourth edition. Revised and enlarged. Boston: Little, Brown, 
& Co. 1873. 

Tux former editions of this work have afforded to the student a discussion 
of the whole law of patents, both statutory and judicial; and, while its prin- 
ciples have not been explained in so elementary a manner as to permit him 
to ascertain without some study of the cases themselves and some experience 
in the courts the reason and policy which have prevailed in elucidating and 
shaping into judicial decisions the abstruse theories upon which inventions 
are compared and discriminated, and the rules which have been adopted in 
administering the remedies provided by law, yet questions of general interest 
have rarely arisen in the trial of patent causes, the path to the solution of 
which has not been pointed out, or upon which light has not been thrown by 
this work. The courts have frequently cited Curtis on Patents as authority 
to be respected upon questions not fully settled by the cases; and the learned 
and philosophical reasonings of the author upon the possibility of so patent- 
ing a device for putting into operation a newly discovered principle of the 
laws of physics as to secure the monopoly of the principle itself to the 
patentee; the theory that our statutes permit the supposition that the inven- 
tion of one may become by disuse a ‘‘ lost art,’’ so far as not to invalidate a 
subsequent patent for the same by another inventor; the ‘* double use ’’ of 
inventions and other matters not yet fully settled by decisions, —have been 
read with great interest by lawyers. 

In this edition a short chapter on repeal of patents, and interferences, is 
new; but it is with regret that we observe that the author has, for the most 
part, contented himself with the addition to his former text of abridgments 
of cases published since the third edition. Over a hundred new cases are 
cited, chiefly those in the United States courts, and the matter extracted 
from them fills more than a hundred pages of the present edition. Among 
those of interest are two, Hailes v. Van Warmer (7 Blatchf. 443) and Sarven 
v. Hall (9 Blatechf. 524), in which the law that a mere aggregation of old 
devices in one machine will not constitute a patentable combination, but that 
the combination must produce a new and useful result, not due to the separate, 
but to the co-operative or reciprocal action of its elements; and the former 
of these cases has been affirmed by the Supreme Court since the publication 
of this edition. 

Several interesting cases, relating to the ‘‘ double use’’ of inventions, are 
also noted; and from one (Tilghman v. Morse, 9 Blatchf. 421) the opinion of 
the court is quoted, to the effect that the practice of projecting from loco- 
motives a stream of sand in a jet of steam upon cows to drive them from the 
track (to which, the court says, ‘‘ grave reference is made ’’) does not anticipate 
the ingenious invention of cutting glass and stone by sand projected in a jet 
of steam; and the humor of the suggestion that this was a case of a ‘* double 
use,’’ and the patience of the court in disposing of it, are as striking as the 
same features in a late case in the first circuit, in which the court, at the 
instigation of counsel for the defence, discriminated a modern burial-case 
from the wrappings of mummies. 
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Hall v. Bird, 6 Blatchf. 438, is mentioned as sustaining the theory of a 
Jost art’? enounced in Gayler v. Wilder. 

Some new cases are cited in § 87 a to show how far a prior invention must 
have been carried in order to invalidate a patent; and Pitts v. Wemple, 
2 Fisher Pat. Cas. 10, and Coffin v. Ogden, 7 Blatchf. 61, are adduced as 
authorities for the proposition that it is not necessary that the prior invention 
should have been actually usep; but it would seem that these cases do not go 
to this length. In the first one, it was held that a machine described in a prior 
patent which was set up in defence need not have been used to invalidate a 
subsequent patent, but such a machine stands upon a different ground from 
that upon which a prior machine does which is neither patented nor described 
in a public work; and although it is said, in the opinion in the second case 
above mentioned, that actual use of a prior mechanism was not necessary to 
make it a valid defence, yet the decision seems to be based upon the ground 
elaborated by the court, that the exhibition of the lock in question was a use 
of it within the meaning of the law. 

Parker y. Ferguson, 1 Blatchf. 407, which is not cited, is more nearly an 
authority for the doctrine affirmed in the text; and -Watson v. Bladen, 4 Wash. 
580, Pennock v. Dialogue, ib. 533, 543, and Parker v. Hulme, 1 Fish. 44, 
which are not mentioned, and Swift v. Whisen, which is, are authorities which 
need to be reconciled to it; but no mention is made of the fact that they are 
against it. A discussion of these cases by the learned author would have been 
welcome. 

The Patent Act of 1870 is printed at the end of the volume; and it appears 
to be one of the purposes of the text to compare the provisions of this act 
with those of the previous acts. But we are bound to say that the practitioner 
will be obliged to depend upon himself for an accurate statement of the existing 
law as affecting the subjects treated in the text. No mention is made of the 
change of the language of the law relating to the use or sale of an invention 
more than two years before a patent is applied for, although it is a question 
of importance whether the law as it formerly stood, and as it has been 
expounded in the cases and in this work, is not changed in an essential 
particular by the Act of 1870; and in § 439, the statement, applicable to earlier 
laws, that the defence of a public use is made a defence in actions at law 
only, is retained, although sect. 61 of the Act of 1870 provides that this and the 
other defences to an action at law named in the statute may also be pleaded 
or set up in an answer in equity; and in § 282c it is said unqualifiedly that 
* it is clearly settled, both by the statute authorizing reissues and by the con- 
struction put upon it by the courts, that the reissued letters-patent must be for 
the same invention as that embraced in the original patent,’’ although it is 
provided in sect. 53 of the Act of 1870 that the drawings of a reissued patent 
may be amended by the model, and that ‘‘ when there is neither model nor 
drawings, amendments may be made upon proof satisfactory to the commis- 
sioner that such new matter was a part of the original invention.’’ 

It is not in these particulars alone that we find reason to lament that the 
fashion of the times has been followed by the learned author in lending his 
name to the labors of another in book-making, instead of the old-time custom 
of the law-book writers of making their works the monuments of their own 
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learning, experience, and observation, which he has heretofore eminently 
illustrated; for, we regret to say, the adaptation of the law, as expounded in 
the cases newly cited to the text, is neither full nor accurate. We find, in 
§ lllc, under the head of ‘* Unity or Diversity of Invention,’’ where the 
question under discussion is, What changes in the elements of an old com- 
bination will produce a new and patentable combination, a statement to the 
effect that a device in a combination is none the less an equivalent of another 
device in the same combination, because, by a change in it, it is made to per- 
form an additional function; and nearly two pages are given to the opinion of 
the court in Sarven vy. Hall,9 Blatchf. 524, on this point, all of which is purely 
applicable to the question of infringement, and not of patentability. 

A long section, too (§ 208%), is given to the case of Jenkins vy. Nicholson 
Pavement Co., 1 Abbott U.S. Reports, 567, which was overruled by the 
Supreme Court in 1872, as reported in the Official Gazette of the Patent Office 
of May 14, 1872. 14 Wall. 452. 

The doctrine has lately arisen in the law of patents that a patented article 
purchased in territory, the title to the letters-patent in which the vendor of 
the article has, passes out of the monopoly of the patent, and may thence- 
forward be used in any territory; and this doctrine has been enounced in 
the two cases of Goodyear v. Beverly Rubber Co., 1 Cliff. 348, and Adams v. 
Burk, Official Gazette of the Patent Office, March 26, 1872, the latter of which 
has lately been affirmed by the Supreme Court on appeal. The soundness of 
these cases has been, and is yet, doubted by many of the profession. Three 
eminent judges of the Supreme Court dissented from the decision affirming 
the last named; and the owners of patents, and makers and users of patented 
machines, have been greatly interested to learn of the latest, best, and most 
conclusive authorities upon the subject. But this doctrine is not adverted to, 
and these cases are not cited in the edition before us; and no notice is taken 
of the law laid down in Hawley v. Mitchell, 4 Fish. Pat. Cas. 388, that a 
machine purchased of an owner who derives title to the patent by an instru- 
ment which explicitly provides that he may not sell a machine for use beyond 
the original term of the patent, does not pass out of the monopoly, and may 
not be used during the extended term; nor of the fact that this case has been 
affirmed by the Supreme Court on appeal (as reported in 16 Wallace, 544, and 
the Official Gazette of the Patent Office of March 4, 1873), upon the maxim 
Nemo dat quod non habet, which, we may remark in passing, is the very 
ground upon which the dissenting judges based their dissent, in Burk v. 
Adams, to the doctrine that a machine sold by a territorial assignee did pass 
out of the ‘* monopoly,’’ and might be used elsewhere. But, notwithstanding 
our criticisms, we say no student nor practitioner of patent law can afford to 
omit the study of Curtis on Patents. 


Reports of Cases argued and determined in the Court of Common Pleas for 
the City and County of New York. By Cuaries P. Dary, LL.D., Chief 
Justice of the Court. Vol. IV. New York: Baker, Voorhis, & Co., Law 
Publishers, 66 Nassau Street. 1874. 


Ir is now nearly two years since the third volume of Daly’s Reports was 
published, containing the decisions of the Court of Common Pleas down to 


BOOK NOTICES. 599 


May, 1871. The present volume continues the cases to November, 1873. 
Some of the decisions of this court during this time have already been 
given to the profession in one or more of the so-called Practice Reports, — 
and these are merely noticed, not fully reported, in this volume; but of 
the larger part of his court’s decisions Chief Justice Daly is himself the 
reporter. His work is always done in a careful, scholarly manner, and his 
statement of the cases is terse and pointed. But, in our judgment, it is 
usually, and perhaps only, those cases in which, on appeal, the higher court 
adopts as its own the opinion of the court below that furnish an excuse for 
publishing a series of Reports like these. The cases that never reappear are 
usually of little importance, and involve no questions of principle. The cases 
that are reversed on appeal never were correctly decided, and merely cumber 
the Digests, and tend to confuse the ideas of the profession. We are disposed 
to take issue with the somewhat prevalent notion that a lawyer cannot safely 
advise his client until he has searched the decided cases of all the courts. 
But we are aware that many lawyers, especially in the State of New York, 
think otherwise, and for them the Reports are multiplied. It is perhaps a little 
unfair to apply these remarks to Daly’s Reports, which are, in fact, recognized 
as a very respectable authority. The Bar Association of New York, in their 
sweeping condemnation of the swarm of New York reporters, expressly ex- 
cepted them. Our examination of this volume has not disclosed many cases of 
general interest. From among those that arrested our attention we cite 
Wetzell v. Dinsmore, p. 193, in which the defendant carrier having limited his 
liability to $50 for ‘‘ the article ’’ forwarded, but, having given a receipt for 
‘one pkge. (3 cases Drugs),’’ it was held that the plaintiff could recover 
$50 for each case. Constant v. The Rector, §c.,of St. Alban’s Church, p. 305, 
where the plaintiff, at the request of some of the trustees of an Episcopal 
church, undertook the management, and in large measure paid the expenses, of 
a fair for the benefit of the church, with the understanding that she was to 
be reimbursed for her payments from the proceeds of the fair. The gross 
receipts of the fair in the hands of the treasurer of the trustees was paid over 
by him to the building committee, and by them applied to the purchase of 
land and the erection of a church building. The plaintiff suing the church 
for the money she had expended, it was held that the individual separate acts 
and promises of the trustees could not bind the church, and the plaintiff could 
not recover. The court assumed that it was not ultra vires for a religious cor- 
poration to get up and carry on a fair for the purpose of raising money for the 
building of their church. Some other cases of interest appear, which want of 
space prevents our citing. 


The New York Supreme Court Reports. Cases determined in the Supreme 
Court of New York from June to November, 1873. Edited by Isaac 
Grant THompson and Rosiey D. Cook. Vol. I. Albany: John D. 
Parsons, Jr., Publisher. 1874. 


Tue Reports of the New York Supreme Court have so long enjoyed an 
unenviable reputation for all the vices by which Reports can be disfigured, that 
we hail with peculiar pleasure a volume like this, which marks the adoption of 
a new system. * The prospectus which is sent with it states the abuses 
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which the editors aim to correct with great distinctness, so that if they have 
failed it is from no lack of comprehension, and we are only surprised, as we 
read it, that the reform has been delayed so many years. The multiplication 
of Reports has been a very serious tax on the profession, and has been carried 
to such an extent that in ten volumes of Howard’s Reports, containing seven 
hundred and seventy cases, there are two hundred and forty reported else- 
where, seventy-three reported three times, and thirty-three four times, in other 
series. Nor has the rivalry of reporters had any tendency to secure either 
promptness, or completeness, or accuracy, which might naturally be supposed to 
result from such active competition. The 62d of Barbour’s Reports, published 
in 1872, contains thirty-one cases, decided in 1861, 1862, and 1863. There are 
many decisions which have never been reported at all. Not unfrequently have 
dissenting opinions been given as the opinions of the court ; and decisions 
afterwards reversed have been published years after the reversal, without refer- 
ence thereto. Moreover, the object of the reporters being merely to make 
volumes of sufficient size to match the rest of their series, they have not 
scrupled to fill them with nisi prius rulings, opinions of inferior tribunals, 
and even the decisions of referees, for all of which padding, as well as for 
unnecessary spacing, prolix head-note, and valueless argument, the New York 
Bar has been obliged to pay in order to know what their Supreme Court had 
decided. We can only wonder that they have submitted till now, and that no 
reporter has ever occupied the field which the present series now enters. 

We are glad to say that the editors of the present volume have taken 
warning by the example of their predecessors. They give us now the opinions 
delivered between June and November, 1873,—promptness to which New 
York has long been a stranger. The Reports are to be issued in monthly parts, 
after the manner of the English Reports, and will make about three volumes 
a year. This volume contains full reports of one hundred and seventy cases, 
and is unencumbered by unnecessary matter. The head-notes are such as we 
have always commended, and are, in general, clear statements of the facts and 
decision. The briefs of counsel are inserted in a few instances, the cases cited 
on each side only being given in many others, which is a good way of preserv- 
ing the fruits of a counsel’s industry for his successors. Indeed, the volume 
is so much superior to any Reports of this court that have lately been published, 
that we are not surprised to learn that those who profited by the old abuses 
find that they ‘‘ lack countenance,”’ and are retiring from the contest. Both 
Lansing and Barbour have already closed their labors, and we doubt whether 
this series will leave room for any others. If the remaining volumes of the 
series are kept up to the standard of the first, the profession will have every 
reason to thank the editors, not only for the work they do, but for the example 
they set to others who still persevere in error. 

We have left ourselves no space to discuss the cases themselves ; but we are 
satisfied that our readers will feel a lively sympathy with the defendant in 
Campbell v. Cotteran, p. 70, an unhappy attorney, who, having recovered judg- 
ment against a railroad company for $4328.48, put his execution, with in- 
structions to levy, in the hands of the sheriff, who seized and advertised 
property enough to satisfy it. Before a sale, the Court of Appeals reduced the 
judgment to $50, which, under modified instructions, the sheriff collected, but, 
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being unwilling to share the misfortunes of his employer, he charged poundage 
on the original amount. The defendant, not unnaturally, objected to the 
claim, and the Supreme Court sustained him. We hope that the defendant’s 
brothers elsewhere may take courage from his success, for such sheriffs exist 
out of New York. 


Decisions of the Commissioner of the General Land Office and the Secretary of 
the Interior, under the United States Mining Statutes of July 26, 1866, July 
9, 1870, and May 10, 1872. With Appendix of Circulars and Forms. By 
Henry N. Corr, General Land Office, Washington, D.C. San Francisco: 
A. L. Bancroft & Co., Publishers, Booksellers, and Stationers. 1874. 


Tue title of this book states its contents very fully. It gives the statutes ; 
the construction which has been placed upon them by the Commissioner of 
the General Land Office, the Secretary of the Interior, and the Attorney- 
General ; the circular instructions issued and the regulations made under 
them, with an appendix containing forms. We have no doubt that it will 
prove a very convenient manual to all who have occasion to study and apply 
these laws. 


Reports of Cases heard and determined in the Supreme Court of South Carolina. 
Vol. IIl., from August 12, 1871, to November 20, 1872. By J. S. G. 
RicHarpson, State Reporter. Columbia, S. C.: Republican Printing Com- 
pany, State Printers. - 1873. 

TuE cases contained in this volume might easily have been compressed into 
a smaller space without sacrificing any thing that was valuable. Mr. Richard- 
son has made his reports unnecessarily long by giving the opinions of the 
court from which the appeal was taken in some cases, and by almost always 
inserting at length the briefs of counsel, much of which might be spared. 
Except this, we see little to criticise. His head-notes are concise, and, except 
occasionally, not encumbered with a statement of all the principles adverted 
to in the opinion, nor is there any superfluous statement of facts. We should 
say that the volume was on the whole decidedly better than the average Report 
of the period. 

Our limited space in the present number will prevent our noticing the cases 
contained in the volume ; but in comparing it with the Reports of more 
northern states, it is o’servable that the subjects of litigation change with the 
latitude. Thus the first case in the volume — Redding v. South Carolina R.R. 
Co. —is an action brought by a husband and wife against the company to 
recover damages for injuries to the wife, caused by her expulsion from a wait- 
ing-room, which was done by a servant of the company on the ground that 
she was anegro. She denied the charge, but how far her color was material 
to her case does not appear. The defendant claimed that the servant was not 
acting within the scope of his authority, but the court held it a question fora 
jury: 

The book is very well printed, but we can hardly commend the binding. 


The Law Magazine and Review, Loudon, has changed its editorship, being 
now under the charge of W. F. Finlason, Esq., who for some time has been a 
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contributor to its columns, and is known as editor and annotator of Reeve’s 
History of the English Law. Almost all the articles in the January number 
are said to be from his pen, the most ambitious of them being the first, on 
** The Functions and Influence of Legal Journalism,’’ in which he says :— 


Another way in which legal journalism may be of use in aiding both the students 
and practitioners of the profession is in the exposition of new statutes. There used 
to be an office in our Inns of Court, that of the Reader, which now exists only in 
name, but which used to be of some practical utility in giving readings of new 
statutes. Such were Callis’s Readings on the Statutes of Trusts, and Bacon’s Read- 
ings on the Statute of Uses. These readings were of course carefully prepared, and 
probably written; and they were originally read, because in ages anterior to the in- 
vention of printing the oral lecture was the only possible mode of instructing students. 
But when lectures could be printed, it is manifest that they would be far more availa- 
ble and valuable for purposes of study and instruction in a printed form, and then 
they could be studied at leisure, with far more effect than by being once heard. 
Hence, probably it is, that the readings became obsolete, and though in our own day 
they have been revived by Bowyer and Phillimore, yet their learned productions had 
a permanent value only when printed and published. 


And he proposes to himself a series of such expositions. We consider this 
a very well-conducted and valuable periodical. 


The Western Jurist, 1873. Vol. VII. Des Moines: Mills & Co., Publishers. 
1873. 


Tus is the bound volume of the twelve numbers of the Jurist for 1873, 
and contains the usual department of current events, and many standard 
articles of permanent value, some of which are original, and some reprints 
from domestic and foreign periodicals. The Jurist has been enlarged during 
the last year ; it is issued on the first of each month, and is a wide-awake, 
carefully conducted periodical, principally intended for the bar of Iowa, —the 
general editor indeed claiming that he shall make it ‘‘ absolutely indispensable 
to every Iowa lawyer,’ — but yet of service to the profession elsewhere. 

With the large increase of circulation of the newspaper press in this 
country, the periodical literature of the law has gone hand in hand, and to 
such purpose forsooth as to draw from our contemporary in England — The 
Law Magazine and Review — the editorial suggestion that to the development 
in America of legal journalism the superiority of American lawyers as jurists 
is to be ascribed. How true the deduction is we will not discuss, but that 
legal journalism has developed in America is a fact that no one who saw our 
exchange list would dare to deny. 


The Central Law Journal. St. Louis. 


We gladly give place among our exchanges to a legal newspaper that shows 
such enterprise and good sense as this. The Central Law Journal is published 
every Thursday at St. Louis, and is edited by Judge Dillon, with S. D. Thomp- 
son, Esq., as associate editor. A paper so edited is certain to be successful 
both in contents and, consequently, in its subscription list. How Judge Dillon 
finds time for his manifold tasks; how he can preside so constantly in his 
court, and decide so many novel and difficult questions, and at the same time 
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edit a work on Corporations — so well done, withal, that one edition is ex- 
hausted and another issued with additions in a year; be his own reporter, and 
edit this paper, as well as keep his name on the staff of the Law Register, — 
are questions he must be often asked, and perhaps can answer. He has an 


active mind, and has evidently found out the secret that they can do best who 
are constantly doing. 


On Expert Testimony in Judicial Proceedings. By Joun Orpronavx, M.D., 
LL.D., State Commissioner in Lunacy. [From The American Journal of 
Insanity, for January, 1874.] 

The Legal Chronicle. Pottsville, Pa. 

Legal Gazette. Philadelphia, Pa. 

Pacific Law Reporter. San Francisco, Cal. 

Pittsburgh Legal Journal. Pittsburgh, Pa. 

The Legal Intelligencer. Philadelphia, Pa. 

Chicago Legal News. Chicago, Ill. 

The Lower Canada Jurist. Montreal, Canada. 

The Internal Revenue Record and Customs Journal. New York, N.Y. 

New York Medical Journal. New York, N.Y. 

The St. Louis Journal of Law. St. Louis, Mo. 

The Canada Law Journal. Toronto, Ontario. 

The American Law Register. Philadelphia, Pa. 

The Albany Law Journal. Albany, N. Y. 

The American Law Record. Cincinnati, Ohio. 

Bench and Bar. Chicago, Ill. 

The Western Jurist. Des Moines, Iowa. 

The National Bankruptcy Register Reports. New York, N. Y. 

The Law Times, the Journal of the Law and the Lawyers. London, Eng. 

The Illustrated Annual of Phrenology and Physiognomy. New York, N. Y. 

The American Law Times and Reports. New Series. New York, N. Y. 


604 LIST OF NEW LAW BOOKS. 


A LIST OF LAW BOOKS PUBLISHED IN ENGLAND AND 
AMERICA SINCE JANUARY, 1874. 


Abbott’s Digest of New York Statutes and Reports. New edition, complete to the 
year 1873. Vol. 4. Royal 8vo, sheep. Baker, Voorhis, & Co., New York. 
American Railway Reports. Vol. 2. (Mallory.) om sheep, $6.00. James Cock- 

croft, New York. 

Bigelow’s Fire, Life, and Accident Insurance Reports. Vol. 8. 8vo, sheep, $7.50. 
Hurd & Houghton, New York. 

Bispham. Principles of Equity. 8vo, sheep, $7.50. Kay & Brother, Philadelphia. 

Byles, Treatise on the Law of Bills. Eleventh edition. Svo, 25s. Sweet, London. 

Cabinet Lawyer. Twenty-fourth edition. 12mo, 9s. Longmans, London. 

California Reports. Vols. 42, 48, and 44. (Tuttle.) 8vo, sheep, $8.00 per vol. 
Sumner Whitney & Co., San Francisco. 

Chitty’s Treatise on the Law of Contracts. Eleventh American edition from the 
Ninth English edition. Edited by J. C. Perkins, LL.D. 2 vols. 8vo, sheep, 
$15.00. Hurd & Houghton, New York. 

Cooley’s Constitutional Limitations. Third edition. 8vo, sheep, $7.50. Little, Brown, 
& Co., Boston. 

Court of Claims Reports. Vol. 8. (Nott & Hopkins.) 8vo, sheep, $6. 00. W.H. & 
O. H. Morrison, Washington. 

De Gex, Jones, & Smith’s Reports. Edited, with Notes and References to American 
Law and subsequent English Decisions, by Hon. J. C. Perkins. Vols. 2 and 3. 
8vo, sheep, $5.00 per vol. Little, Brown, & Co., Boston. 

Doria’s Law and Practice of Bankruptcy. 12mo, 81s. 6d. Law Times Office, 
London. 

English Reports. Vol. 5. Edited by N. C. Moak. 8vo, sheep, $6.00. William 
Gould & Son, Albany. 

Every Man’s Own Lawyer. Bya Barrister. Eleventh edition. 12mo,6s.8d. Lock- 
wood, London. 

Fisher’s Patent Cases. Vol. 5. 8vo, sheep, $25.00. Robert Clarke & Co., Cincin- 
nati. 

Gaius. Translated, with Notes, by J. T. Abdy and Bryan Walker. New edition. 
Post 8vo, 16s. Rivingtons, London. 

Georgia Reports. Vol. 47. (Jackson.) 8vo, sheep, $7.00. J. W. Burke & Co., 
Macon. 

Gibbon & Nathan. Equity in the County Court. Second edition. 12mo, 12s. 6d. 
H. & T. Cox, London. 

Horrigan & Thompson. Select American Cases on Self-Defence. 8vo, sheep. 
Soule, Thomas, & Wentworth, St. Louis. 

Indiana Reports. Vol. 40. (Black.) 8vo, sheep, $5.00. Indianapolis. 

Kansas Reports. Vols.8 and 9. (Webb.) 8vo, sheep, $6.00 per vol. Topeka. 

Leigh & Marchant’s Guide to Election Law. Second edition. 12s. Davis & Son, 
London. 
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Martin’s Criminal Law. Seventh edition. 3 vols. 8vo, sheep, $22.50. Kay & 
Brother, Philadelphia. 

Massachusetts Reports. Vol. 108. (Browne.) 8vo, sheep, $5.50. Hurd & Hough- 
ton, New York. 

Michigan Reports. Vol. 26. (Post.) 8vo, sheep, $4.00. Lansing. 

Minnesota Reports. Vols. 18 and 19. (Spencer.) 8vo, sheep, per volume, $9.00 net. 
William S. Combs, St. Paul. i 

Mississippi Reports. Vols. 47 and 48. (Morris.) 8vo, sheep, per volume, $7.50. 
Callaghan & Co., Chicago, Ill. 

Missouri Reports. Vol. 52. (Post.) 8vo, sheep, $4.50. W.J. Gilbert, St. Louis. 

National Bankruptcy Register Reports. Vol.8. 8vo, sheep, $6.00. J. R. McDivitt, 
New York. 

New Hampshire Reports. Vol. 52. (Shirley.) 8vo, sheep, $4.50. B. W. Sanborn 
& Co., Concord. 

New Jersey Law Reports. Vol. 35. (Vroom.) 8vo, sheep, $6.00. Trenton. 

New York Court of Appeals Reports. Vol.52. (Sickels.) 8vo, sheep, $3.00. Banks 
& Brothers, New York. 

New York Reports. The Decisions of the Court of Appeals of the State of New York. 
Vol. 3. Edited by Austin Abbott. 8vo, sheep, $6.00. Diossy & Co., New York. 

New York Reports. Court of Common Pleas. Daly, Vol. 4. 8vo, sheep, $6.00. 
Baker, Voorhis, & Co., New York. 

New York Supreme Court Reports. Barbour, Vol. 65. 8vo, sheep, $5.50. W.C. 
Little & Co., Albany. 

New York Supreme Court Reports. Thompson & Cook, Vol. 1. 8vo, sheep, 
$5.00. John D. Parsons, Jr., Albany. 

North Carolina Revised Statutes. Prepared under Acts of the General Assembly at 
the Sessions of 1871-72, and 1872-73. By William H. Battle. 1 vol. 8vo, 
sheep, $9.00. Edwards, Broughton, & Co., Raleigh. 

North Carolina Reports. Vol. 69. (Hargrove.) 8vo, sheep, $7.00. Raleigh. 

Pennsylvania Digest. Wright’s Alphabetical and Analytical Index to the Pennsyl- 
vania Supreme Court Reports, from 1st Dallas to 20th P. F. Smith, inclusive. 
8vo, sheep, $9.00. Rees Weish, Philadelphia. 

Pennsylvania Reports. Sergeant & Rawle. Vols. 11 and 12. 8vo, sheep, per 
volume, $6.00. Kay & Brother, Philadelphia. 

Pennsylvania Reports. Vol.71. (Smith.) 8vo, sheep, $4.50. Kay & Brother, Phil- 
adelphia. 

Saint Germain’s Doctor and Student. 8vo, cloth, $3.00. Robert Clarke & Co., Cin- 
cinnati. 

Shelford’s Real Property Statutes. Eighth edition. 8vo, sheep, 30s. Sweet, 
London. 

Smith’s Law of Contracts. Sixth edition. By Vincent T. Thompson. 8vo. 
Stevens & Son, London. 
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UNITED STATES. 


Tue Curer Justicesnir. Morrison R. Waite. — When we went to 
press with our last number the President had nominated Attorney-General 
Williams Chief Justice of the Supreme Court, and public sentiment was 
working its sure work on the Senate during the holidays. On the reassem- 
bling of Congress this nomination was withdrawn at Mr. Williams’s request. 
Then, to the great surprise of every one who thought that the Chief Justice 
should be a man in whose hands life, liberty, and property would be always 
safe, ‘‘ Caleb Cushing of Virginia,’’ whose public services, but a short time 
since, had led to his appointment and confirmation as minister to Spain, was 
proposed by the President. The outcry that followed must have demonstrated, 
even to the executive, that the country demanded far different qualifications 
in its Chief Justice than would suffice for the conduct of even the most deli- 
cate diplomatic negotiations. And, despite the vigorous efforts of Mr. Butler 
of Massachusetts, and Mr. Conkling of New York, Mr. Cushing’s mental 
power and great professional reputation could not prevail against an opposi- 
tion founded on his unfortunate private and public record during a career of 
more than half a century, and the President, anticipating the opposition of 
the Senate, withdrew his name. How the great puzzle would be solved, or 
where, in other words, the lightning would next strike, none were wise enough 
to know, and few foolish enough to prophesy. On the 19th of January the 
President, having complimented Mr. Williams, — though the compliment must 
now seem sorry enough to him, — and paid his tribute to most of the political 
parties of the past in the person of Mr. Cushing, was moved to take to him- 
self that proverbial favorite of the law, ‘‘ an innocent third person; ’’ and Mor- 
rison R. Waite of Toledo, Ohio, was nominated, and, the Senate unanimously 
consenting, was appointed to our highest judicial office. Mr. Waite, although 
never himself a judge, is a son of Judge Waite, formerly of the Supreme Court 
of Connecticut. He graduated at ¥ale College, —a classmate of Mr. Evarts 
and Judge Pierrepont of New York, —and moved to Ohio soon after. He is 
in the fifty-eighth year of his age, and has always practised his profession. 
His reputation in Ohio is that of a learned, upright, and able lawyer. He 
presided over the constitutional convention of Ohio at the time of his appoint- 
ment, and was with Mr. Evarts and Mr. Cushing of counsel for the United 
States at the Geneva arbitration, where his services, though unaided by a pres- 
tige like theirs, were not less valuable than those of his distinguished asso- 
ciates. He comes to the bench with no entanglements of personal ambition, 
and no judicial record with which perforce he must be consistent; and we 
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welcome him, with the assurance that whatever he accomplishes for the more 
full and perfect exposition of the law, will meet with the hearty support of 
the profession. Chief Justice Waite has had this rare experience, that twice 
—in being elected to preside over the constitutional convention of Ohio, and 
in being confirmed as Chief Justice —he has had all the votes of each party 
in his favor. 


CHaRLEs SUMNER, a name now upon every tongue, adds lustre to the 
profession of his choice. Ardent and enthusiastic in the study of the law, as 
in every other pursuit to which he turned, he was early observed among his 
fellows as a youth of the highest promise, and even before he had completed 
his preliminary studies was invited to the editorial chair of the American Jurist, 
a periodical of the first rank. He soon afterwards began work upon his well- 
known three volumes of Reports of Decisions of the United States Circuit Court, 
prepared and annotated a new edition of the younger Vesey’s Reports, and 
Dunlap’s Admiralty Practice, and for some time acted as Dane Professor of 
Law at Harvard University in the place of Mr. Justice Story, who specially de- 
sired that he should, at some time, succeed him permanently in that important 
post of duty. He dedicated to that distinguished friend his edition of Vesey, 
and received from him a letter of thanks, in the course of which the writer said: 
‘** The profession will . . . place you among those who have lightened the re- 
search of the learned and illustrated the intricate paths of jurisprudence.” 

Mr. Sumner was active and successful in general practice, but was at all 
times, perhaps, too fond of the Muses to attain the supreme favor of so 
jealous a mistress as Themis. His leading purpose may have been some- 
what less to learn what the law was than what it ought to be. His was the 
mind of a philosopher, and his the heart of a reformer. The cognate science 
of ethics was as dear to him as that of law. Buf when his great opportunity 
came, he displayed superbly the advantages he had derived from his legal 
training as well as those which he owed to his general scholarship. 

Indeed, he seems to have spent his early years in unconscious preparation 
for the great work which was set for him. He loved to dwell upon questions 
of the first magnitude. His oration upon ‘‘ The true Grandeur of Nations,’’ in 
1845, showed the habitual direction of his thoughts; and the letter which was 
then written to him by his friend and preceptor, whom we have before quoted, 
shows in what estimation he was held at that early day by one of the great 
lights of the law. After expressing dissent from some of the positions of the 
orator, Judge Story says: ‘‘ I have spoken in all frankness to you, because I 
know that you will understand your friends too well to wish them to suppress 
their own opinions; but be assured that no one cherishes with more fond and 
affectionate pride the continual advancement of your professional and literary 
fame than myself, and no one has a deeper reverence for your character and 
virtues.’’ 

Mr. Sumner above all things loved justice. He desired that truth and 
right should prevail everywhere. He studied and labored always to learn and 
to do the right and the true thing. And out of all this grew that grand char- 
acter which will make his name in all time to come a tower of strength for the 
lovers of justice and the friends of humanity the world over. 
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Tue Bankrupt Law. —The proposition to repeal the Bankrupt Act, 
voted with inconsiderate haste by the House of Representatives, received a 
thorough and enlightened consideration in the Senate, especially from senators 
Edmands and Thurman, in a debate, which changed an impression against the 
general policy of the law in the minds of several members to a strong convic- 
tion of its expediency, so that on the test vote the numbers were only nineteen 
for repeal to forty for amendment, and two of the minority voted, under in- 
structions, against their own opinion. The debate showed that the members 
believed, as we do, that not only the best interests, but the overwhelming 
opinion of the large class of persons most interested in the subject, demand 
permanent legislation under the clause of the constitution relating to bank- 
tuptcies. It may be remarked, by the way, that the constitutionality of 
the law was ably and convincingly maintained by Mr. Thurman against objec- 
tions, somewhat antiquated perhaps, but which had been urged in good faith 
by one of the senators. 

Our former bankrupt laws were passed to meet temporary exigencies, but 
that of 1867 was a well-intended and in many respects highly successful at- 
tempt to supply the need which all commercial nations have experienced, of a 
system which shall maintain the full and equal rights of creditors as against 
their insolvent debtor, and between themselves, and at the same time relieve 
the honest but unfortunate bankrupt from a life-long burden, and restore to 
him and to the state his power for productive industry, —a need greater in 
this country than elsewhere, from the great extension we have given to credits, 
and from the peculiar organization of our government, which makes it impos- 
sible for the separate states to adopt an efficient and uniform system, even 
if they desired to do so. So long as bankruptcies continue, there ought to be 
an intelligent bankrupt law; and so long as our present constitution lasts, such 
a law can only come from Congress. 

The Senate adopted certain amendments, which, although we cannot at 
the time of our writing foretell their fate in the House, deserve consideration 
on their merits, and as an expression of the opinion of the Senate, and will 
serve, besides, as a text for some suggestions of our own. 

Great practical difficulties surround the legislator upon this subject when 
he comes to deal with the details of procedure, and especially with costs and 
expenses. There is, we fear, an irrepressible instinct in mankind to look upon 
a bankrupt estate as a sort of derelict, in which the chance finders have cer- 
tain vested privileges of plunder, or, at least, of salvage. This tendency, of 
course, the lawgiver is called upon to repress or avoid to the utmost of his 
power, and we do not know that any better method has been discovered than 
to intrust the execution of the law to men who will have no interest but to 
enforce it honestly. For this reason we had hoped that the registers in bank- 
ruptey might be made salaried officers, thus giving them an independent posi- 
tion, judicial in its character and tendencies, as their duties must be to a great 
extent judicial, however they are paid. We believe that such a measure, which, 
we admit, would require of Congress a great deal of patience and skill in the 
adjustment of details, would sweep away, at one blow, the greater part of 
the real and disinterested dissatisfaction with the law as it stands. Perhaps 
it would be enough to apply this method to some of the most populous con- 
gressional districts. 
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Another amendment we have desired. The bankrupt law operates upon 
men whose situation is wholly unlike, excepting that they are unable to pay 
their debts. One large class of bankrupts, those for whom the law of 1841 was 
almost exclusively designed, have no assets at all. These men, having no 
estates to administer, need no assignee. For their cases it is only necessary 
to take the poor debtor’s oath, as applied to all their creditors instead of to one. 
And we know of no reason why the creditors of a bankrupt alleging himself 
to be in this condition need any more protection than this, — the fullest notice 
of his application for a discharge from his debts, the amplest opportunity to 
examine him, and the right to have an assignee, if they choose to pay for the 
privilege. This amendment would be very simple; and under it an honest 
debtor of this sort could be discharged at an expense of twenty-five dollars or 
less, even if registers continue to be paid by fees. 

Other suggestions will occur in our review of the action of the Senate, to 
which we now return. 

A defect pointed out by a decision of the Supreme Court of Massachusetts 
was remedied on the motion of the late eminent and lamented senior senator 
of that state, by enacting that a creditor proving his debt shall not lose his 
right of action unless the bankrupt obtains his discharge. 

Greater facilities for proving debts are provided by adding notaries public 
to the list of officers authorized to take the affidavits. This will probably di- 
minish expense as well as trouble. For our own part, we see no objection to 
dispensing with the affidavits altogether, under proper regulations against col- 
lusion between assignees and supposed creditors. The enormous expense of 
notifying creditors, and of verifying their debts in certain rather rare cases, 
such as those of insolvent insurance companies, where the creditors are some- 
times numbered by thousands, has amounted to a prohibitory tariff, which has 
played a principal part in driving some such cases to the state courts, or to 
compromises, which, though they have no doubt resulted satisfactorily, yet 
required, in one well-known instance, a special enabling act of Congress, and 
in others have, to some appreciable extent, impeded the free action of the 
debtors and creditors. And in many other cases these costs are burdensome. 

Provision is made in one of the amendments for obtaining full statistics 
from clerks, registers, assignees, and marshals, for the instruction of Congress 
in all details of the operation of the law. 

The remaining changes are mainly in the interest of debtors, and show 
some trace, if we may be permitted to say so, of the pressure of a recent com- 
mercial crisis, though we do not mean to be understood that some of them are 
not highly useful. 

The time for which the commercial paper of a trader, &c., must remain 
dishonored to constitute an act of bankruptcy is extended from ten to forty 
days, and accommodation paper may be left unpaid for any length of time 
with impunity. The expediency of the latter provision may admit of doubt. 

In cases of compulsory bankruptcy no assent of creditors or payment of div- 
idend is necessary to entitle the debtor to his discharge. This is on the theory 
that a bankrupt who is brought before the court against his will cannot be ex- 
pected to warrant the amount of his assets or the good feeling of his creditors. 
This theory we believe to be false. The assets and the feeling of the credit- 
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ors depend upon the conduct and course of business of the trader before he 
comes into court, and not on the mode of his coming. It is often the merest 
accident whether a voluntary or involuntary petition is filed the earlier; we 
have known cases in which they were presented by and against the same per- 
son within a few hours of each other. In the case of partnerships, one mem- 
ber who represents the firm to be insolvent may go into bankruptcy for him- 
self and oblige the other to follow, if the insolvency is proved. Under this 
change of law the partner who comes in of his own accord must obtain the 
consent or pay the percentage before he can obtain his discharge, and the one 
who is forced in can have it gratis, —a premium on staying out of bankruptcy 
which will not benefit either debtors or creditors. Besides, as soon as this law 
is thoroughly understood, every bankrupt will take care that some friendly 
creditor files a petition against him, and the law requiring assent of creditors 
will be practically repealed. In England, before voluntary bankruptcy was 
adopted into legislation, this mode of proceeding was exceedingly common. 

An important feature has been copied from the English law, by which a 
just and equal composition, in money, offered by any person by or against 
whom a petition in bankruptcy is pending, may be accepted by a certain con- 
siderable fraction of his creditors so as to be binding on all. Care is taken for 
a full disclosure of the state of the bankrupt’s affairs, and for notice to all 
persons to be bound by the settlement. This provision we believe to be ex- 
pedient in substance, though experience may hereafter suggest changes of 
detail. 

The thirty-ninth section has been recast, and while the acts for which a 
debtor may be adjudged a bankrupt on the petition of his creditors have been 
re-enacted (excepting in respect to commercial paper), the procedure has been 
radically altered, by requiring that at least one-fourth in number and one-third 
in value of the creditors shall join in the petition. This is open to obvious 
objections, from the impossibility of the petitioning creditors being informed 
beforehand whether they have the requisite qualifications, and from the very 
great opportunity for fraud on the debtor’s part in making or appearing to 
make new debts. To meet these objections there is a provision that the debtor, 
denying that the amount or number of petitioners is sufficient, must forth- 
with file a written list of all his creditors, with the amounts due them, and the 
petitioners shall have a reasonable time, not exceeding ten days, in which to 
make up the requisite number. Fraudulent debtors, who are the only per- 
sons for whom compulsory bankruptcy has any terrors, will easily evade these 
safeguards. It seems to us that the purpose of this amendment, which is that 
one or two hard creditors shall not have the aid of the law in oppressing an 
unfortunate debtor, is fully met by the composition clause already noticed, 
because under that clause all creditors can be forced to accept a proposition 
which is satisfactory to two-thirds of them and to the court. 

The Supreme Court are authorized by one of the amendments to simplify 
and consolidate the duties of the register, marshal, clerk, and assignee, in order 
to avoid prolixity, delay, and expense. This provision alone, if it should pass, 
is worth all the time and thought that Congress has devoted to this subject. 

Several other changes of detail were made, which we need not notice at this 
time. On the whole, notwithstanding the criticisms we have ventured to make, 
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we think many of the amendments are valuable, and that it would be very 
much better that all be passed than that all should be rejected. Above all, 
we welcome the appearance of a desire to give careful and thorough examin- 
ation to the law in all its parts, for it is only on the condition that Congress 
shall be willing to consider and adopt the changes that experience will surely 
suggest, that a bankrupt law can be permanent. 


Master anp Servant. Liapitiry or Master For Ixsury To Ser- 
VANT FROM CARELESSNESS OF FELILOW-SERVANT. — SuprEME Court. 
Union Pacific R. R. Co. vy. Fort. —The Supreme Court, with one dissentient, 
have held, in the case above entitled, that where the railroad company 
employed a servant to manage machinery, and he wrongfully directed a boy, 
who was a helper and under his orders, to do a service outside of the scope 
of his employment, attended with danger and resulting in severe bodily injury, 
the railroad company was liable, both upon the maxim respondeat superior, 
and upon the obligations arising out of the contract of service. The pre- 
vailing notion that employés constitute a class concerning whom a railroad 
company can exercise almost any degree of negligence has been already car- 
ried by courts farther than either the true interpretation of the contract of 
service, or even humanity, would seem to allow; and this decision, we think, 
is in the interest of that thorough subordination and careful oversight that 
ought to be required of those who have the most vital interests of others in 
their keeping. 


Patent Law. RIGHT TO USE PATENTED ARTICLE. — SuPREME Court. 
Adams vy. Burke.— A new and interesting question is here decided, Mr. 
Justice MILLER giving the opinion. Plaintiff was the assignee of a patent for 
an improvement in coffin-lids. Defendant was an undertaker, and used in his 
business coffins with the patented improvement. Defendant bought his 
coffins, within a circle of ten miles, of persons to whom the right to manufact- 
ure, sell, and use within that circle had been sold. He used the coffins so 
bought in the prosecution of his business, but outside of the ten-mile circle. 
And the court held he was protected in that use, and that when the coffins 
were once lawfully made and sold, there was no restriction on their use to be 
implied for the benefit of the patentee or his assigns. 


CALIFORNIA. 


Supreme Court. — The Bar Association of San Francisco have issued a 
circular calling on the lawyers of this state to assist in obtaining the removal 
of the Supreme Court from Sacramento to that city. One benefit expected 
seems unfair to the judges. The circular says, — 


The judges of the court are able and industrious; but experience has shown 
that, owing to the excessive summer heat of Sacramento, they have been compelled 
to omit their duties for the July term of each year, and have also been led to main- 
tain, as far as possible, their residences in other parts of the state, and thus an entire 
term of the court is yearly lost to litigants and the bar. 
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Were the court removed to San Francisco, the July term would be saved, and 
the judges could be together the greater portion of the year, when not actually 
sitting to hear arguments, for consultation, and thus, as we believe, they would 
be enabled to dispose of at least one-third more cases than are now decided 
during the year; and the benefit to clients and to counsel would be increased to a 
much greater proportion. \ 


We do not know what salaries California pays her judges, but unless 
she enjoys an enviable distinction among her sisters in that regard, she 
might afford that hard-worked class of men a summer vacation, without being 
called wasteful, or even liberal. But it may be that a cool resort in summer 
will induce the judges to work all the year round. 


Copres. ApuLTEry. Bicamy. — County Court or San BerNnapINo. 
People v. Oades.— We are indebted to the Los Angeles Weekly Express for 
the following: — 

An Englishman named Oades has made the discovery that under the code 
in this state he can lawfully enjoy two wives at the same time. His story is 
briefly this: Oades came to California, and got married. In about a year he 
had a child; and, soon after, another woman with two children arrived, and 
Oades and the two women lived together, to the great scandal of the neigh- 
borhood. Being complained of for ‘‘ open and notorious cohabitation and 
adultery ’’ with the last arrival, he showed a marriage in England twenty 
years before, and was acquitted. He was then complained of for the same 
offence with the other woman. In defence to this charge he found that the 
code provided that the marriage of a person having a former husband or wife 
living is void, ‘* unless such former husband or wife was absent and not known 
to such person to be living for the space of five successive years immediately 
preceding such subsequent marriage, in which case the subsequent marriage 
is void only from the time its nullity is adjudged by a proper tribunal.”’ 

He proved that some eight years before he was living in Wellington county, 
New Zealand, on the frontiers, when, without warning, the Maories —a 
tribe with whom the English were at peace — made an inroad into the settle- 
ments. Oades was at the time temporarily absent in Victoria, and returned 
only to find his homestead burnt and his family disappeared. Some human 
remains were found in the ruins; and, from this and from such information as 
he could gain during the ensuing two years, he was gradually forced to the 
conviction that his wife and children were dead; and being loth to remain 
amid the scenes of his distress, he left New Zealand and came to California. 
Upon this state of facts Oades claimed that his marriage with Mrs. Oades 
No. 2 was valid. So this complaint was dismissed. He was then indicted 
for bigamy. At the trial, the above-stated facts being shown, defendant’s 
counsel relied upon the provisions of the Penal Code in relation to bigamy, 
which expressly provide that no person shall be held guilty of bigamy ‘* whose 
husband or wife had been absent for five successive years’’ (prior to the 
second marriage), without being known to such person within that time to be 
living. The court held that, however desirable it might be to convict the 
prisoner, the position taken by his counsel was clearly the right one, and 
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accordingly instructed the jury to acquit, which was done, and Oades returned 
home triumphantly with his two wives. 

The code provided that a marriage could be annulled where the former 
husband or wife was living at the time of the second marriage, provided the 
action for annulment be brought by one of the parties to the second marriage, 
or by the wife of the first marriage. But no persuasion would induce Oades 
or either of his wives to bring this action: they were satisfied with the code. 


CONNECTICUT. 


Tur Boston, Hartrorp, AND Erte Rartroap Company, which was 
originally incorporated in Connecticut, has been dissolved by a decree of the 
Superior Court in New Haven County, pursuant to the advice of the Supreme 
Court of Errors, upon the petition of one of its stockholders, brought under a 
recent statute. 


Hon. Ortcen S. Szrmour, LL.D., Chief Judge of the Supreme Court 
of Errors, became seventy years of age in February, and, by a provision of 
the state constitution, thereupon went out of office. Complimentary dinners 
were tendered him, in view of his retirement, by the Fairfield County Bar 
and the Middlesex County Bar, at which speeches were made by Governor 
Ingersoll and others. 


A new court-house has just been completed in New London County, at 
Norwich, at a cost of about $250,000. 


Tue semi-centennial anniversary of the foundation of the Yale Law 
School occurs in June next. Chief Justice Waite, who is a graduate of the 
college, of the Class of 1837, and received the degree of LL.D. from it in 1871, 
is expected to preside. 


Tue commission to revise the statutes of the state have nearly completed 
their work, and will report to the General Assembly in May. 


ILLINOIS. 


Bankruptcy. Nationa Bank.— Unitep States District Court. 
In re Manufacturers’ National Bank. —Judge Blodgett has had the question 
squarely before him, — whether a national bank can be put into bankruptcy,— 
and has decided it in the negative, holding that the provisions of the National 
Currency Act for winding up insolvent banks are not co-ordinate remedies 
concurrent with the Bankrupt Act, and that the latter does not supersede 
the former. If this holding be correct, as we are inclined to think it is, the 
whole power over insolvent banks is in the hands of the Controller of 
the Currency, and injured creditors can enforce their demands only through 
him, except by suits at law,—the Currency Act giving them no summary 
process. 
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IOWA. 


Tue Woman SurFrraGe. — This state has the distinction 
of having, by a nearly unanimous legislature, proposed an amendment to its 
constitution extending the right of suffrage to women. All the oppressed and 
afflicted ones, without regard to sex, color, race, or previous condition, can 
prepare to take up their domicile in Iowa. Perhaps Utah can contribute. We 
shall watch the event of the final adoption of this amendment with great in- 
terest, somewhat, however, we confess, with the feeling of the doctor, who, 
when asked where was the preferable place to have a boil, replied, ‘* On another 
man’s leg.”’ 


MAINE. 


Persona IpEntTiITyY. — Portland has just witnessed one of the most sin- 
gular cases on record, in which the defendant was a woman variously called 
Catharine Waller, alias Carrie M. Kent, alias Carrie M. Waite, and whose 
maiden name, it was charged, was Catharine McKenzie. To commence at 
the beginning: In May, 1862, John Waller, at that time living in Pictou, Nova 
Scotia, was married to Catharine McKenzie, of the same place. Two children, 
one now eleven and the other seven years old, were the fruits of this marriage. 
In November, 1869, Mrs. Waller came to the states to earn money enough to 
furnish the house. She stopped a portion of her time in Portland, and the 
balance of the time in Boston, and seems to have been known as Kate Waller, 
Kate Wallace, and Carrie M. Kent, and related various stories concerning her 
life. During all this absence it is reported that she corresponded with Waller. 
The husband, John Waller, claims that early in 1873, his wife, Catharine Wal- 
ler, married a man by the name of Waite; so he had her arrested for bigamy. 

The case came up for trial in Portland recently, the woman pleading mis- 
taken identity. Mrs. Waite and her husband were in court at the appointed 
time. Waller was sworn, and testified that the woman in court was his wife. 
Waller’s sister and his brother-in-law also identified the woman as the wife of 
John Waller. The girl of eleven years stepped up close to the woman and 
said, ‘* Yes, sir, that is my mother.’’ The little boy said this was the woman 
who visited their home in July last and lived for a time with his father as wife, 
and that she bought him (the boy) a pair of boots and a jack-knife. Other 
witnesses were called, who knew this woman as Catharine McKenzie and as 
Mrs. Waller. 

The defendant is said to be quite a handsome woman, and was unmoved 
during the trial. She introduced witnesses to show that she had been mis- 
taken frequently for a woman known as Catharine Wallace, who, it was claimed, 
was the real wife of Waller, and of course swore positively that she knew 
nothing about Waller or his children. She made quite a strong defence, and 
the jury failed to agree, nine standing for acquittal and three for conviction. 

This is really a most remarkable case, and will pass into the law-books to 
afford precedent as a most singular case of mistaken identity, or of the ability 
of some persons to show that they are not themselves, but somebody else. — 
Central Law Journal. 
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MASSACHUSETTS. 


Massacuusetts Reports. — In consequence of the resignation, by Al- 
bert G. Browne, Jr., Esq., of his position as reporter of the decisions of the 
Supreme Judicial Court of Massachusetts, John Lathrop, Esq., of the Suf- 
folk bar has been appointed. For the late reporter we have only to express 
the greatest praise, so far as his work has been performed. The twelve vol- 
umes of Massachusetts Reports issued by him are extremely creditable to him, 
and have received the commendation of the profession in other states as well 
as here. But we trust that we may not hereafter have to qualify our praises 
by complaints as to the delay in issuing the volumes of opinions delivered dur- 
ing his term, but not yet printed. Of late nearly every change in the reporter 
has resulted in an embarrassing and, we think, indefensible delay in the com- 
pletion of his work.! The 12th Metcalf was printed in 1849; the 13th in 1851. 
The 11th Cushing in 1857; the 12th in 1860. The 14th Gray in 1862; the 
15th and 16th in 1869 and 1871. 

Mr. Gray succeeded Mr. Cushing as reporter. Seven volumes of Gray’s 
Reports preceded the publication of the twelfth and last of Cushing. Allen suc- 
ceeded Gray, and Brown, Allen; and under their supervision eighteen volumes of 
Reports appeared before the last of Gray was rendered accessible to the public. 
And so far have the volumes whose publication has been delayed, been lost not 
only to the profession, but to the court itself, that in the case of Elliott v. Stone, 
argued in 1854 (1 Gray, 571), the court decided, upon the same state of facts, 
the reverse of the conclusion at which it had arrived in the same case in 1853 
(12 Cush. 174). This delay of seven years in the publication of the latter 
volume prevented contemporary criticism of this change of base; and it is a 
strong illustration of our assertion that a volume delayed is a volume lost, 
that the above-cited discrepancy is not generally known to the profession. 

The beginning of a new series of Reports, or at least the opening of the 
career of a new reporter, is certainly a proper time to consider any defects in 
the existing system. That the present plan is faulty is a fact beyond dispute; 
the remedy, we think, is equally evident. 

By the statute creating the office of reporter it seems that ‘ the reports of 
the decisions upon all questions of law argued and determined before the first 
day of September in each year shall be published within ninety days there- 
after.” Again, he is to publish his Reports annually. We all know that this 
wise provision has been quietly ignored, not only in the special cases above 
cited, but in the usual course of publishing the volumes. The 108th Mass., 
issued in December, 1873, contains the cases argued and determined in Octo- 
ber and November, 1871. 

This delay, as is commonly understood, arises from the practice of report- 

ing cases by counties. Hence, if the learned court keeps back any one case 
for consideration, the preparation and printing of the volume must stand still. 


1 Quincy’s Reports (1761-1772) appeared in 1865. Yet none of his successors 
before the date of its issue could have pleaded this venerable precedent. Possibly 
some tradition of the advisability of deliberate action is handed down orally from one 
reporter to another. 
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Although this practice of reporting by counties has prevailed so long in this 
state, there seems to be no reason in favor of it; certainly none to be compared 
with the argument against it, derived from the manifest injury of the delay. 

If the new reporter publishes the decisions as fast as made, what possible 
objection can there be? The court is the same, and its conclusions are of 
equal interest and value to the community, whether its opinions be delivered 
in Berkshire or in Suffolk. If occasionally some case is held over for consid- 
eration and appears out*of the chronological order of the hearings, this does 
not affect the real symmetry of the Reports. 

In fact, the perfect arrangement afforded by the present system is one 
which savors of the mechanic rather than the author. It is the uniformity 
which would be the result of prescribing a certain number of pages to be given 
to each case, and a fixed number of cases to each volume. It is the precision 
which is the pride of Chinese art; in a word, it is red-tape. 

We trust, therefore, that the Supreme Court and its official reporter will, 
at this favorable moment, come to an understanding that hereafter, whenever 
the material for a volume has accumulated, it shall be at once put in press. 
In this way the law will be obeyed, and the decisions of the court will be ap- 
plicable to the transactions of the generation in which they were pronounced. 

We may be pardoned if we suggest that the court is not entirely free from 
blame. The statute says, ‘‘ The full court shall, as soon as may be after the de- 
cision of the question submitted to it, . . . cause a rescript to be filed”... 
‘‘ and, if no further opinion is written out within sixty days, the reporter shall 
publish the case, with the opinion contained in such record or rescript.”’ 

The legislature undoubtedly expected that the court would file the rescripts 
as soon as a decision had been made. But in practice the court withholds its 
rescripts until the opinions have been prepared. That the present system is 
becoming intolerabie is shown by the motions which have been made during 
the present session of the general court. One act already passed reads as 
follows: ‘* The reporter of the decisions of the Supreme Judicial Court shall 
keep, in some safe and convenient place, to be provided by the county of Suf- 
folk, in the city of Boston, the written opinions of the court in all cases argued 
in the several counties, until their publication in the Reports, and also his 
dockets and copies of papers in such cases, and shall afford due facilities for 
their examination, for which purpose he shall be allowed a sum not exceeding 
fifteen hundred dollars per year, to be expended in clerk-hire and for incidental 
expenses.”’ 

Here we see that, in the opinion of the general court, the present system 
works so great an inconvenience that one county will pay a large bonus to have 
an opportunity given to its bar to examine in season these important records. 
And yet it is obvious that this remedy is one-sided and unfair. The lawyers 
in other counties must come to Suffolk to read the manuscripts, or be at a dis- 
advantage as compared with their associates of that bar. We regard this act 
as a confession of the serious troubles caused by the present system, and al- 
most as an admission that the promptness which prevails in other states and 
in England is impossible in Massachusetts. Surely it comports not with the 
dignity of the legislature or of the Supreme Court that an act should be passed 
directing prompt Reports to be issued, and thus to declare that the court had 
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been evading the existing law. And yet we are afraid that the court would 
consider its course as obnoxious to that construction if the case could be 
brought officially to its notice. 

Such a change as we propose would put an end to all such reflections, and 
would be in entire harmony with the existing law. It is by no means the 
lightest argument in favor of the new plan that it removes one of the very few 


grounds of complaint against the present admirable system of judicature in 
this state. 


Tue ALsany Law Journal, a newspaper for which we have hitherto 
felt much respect, makes merry over the administration of criminal] law in 
Massachusetts. It must afford great satisfaction to the criminal classes to have 
their persecutors thus held up to scorn. 


“* The trial of Charles Hazeltine, in the Superior Court at New Bedford, for exhib- 
iting a statuette of Narcissus in his shop window, was closed Tuesday, and the case 
given to the jury. After remaining out nine hours, the jurymen were discharged, 


being unable to agree. They stood nine for conviction and three for acquittal.’ — 
Exchange. 


“We furnish the foregoing as an interesting item of legal news; but we confess 
we do not exactly understand what Mr. Hazeltine’s offence was. ‘There are three 
ways of looking at the matter: First, as an offence in Hazeltine; second, as an 
offence in the statuette ; and, third, as an offence in Narcissus. In the first place, 
we can imagine that the accused is an artist who has produced a bad statue. We 
know how sensitive Massachusetts, and especially Boston, is in respect to classicism 
and correctness in works of art. We know what remarkable productions the public 
statues at the ‘Hub’ are. There is that wondrous figure of Webster in the State 
House grounds, with that Roman candle in his hand, for instance. It may be that 
Hazeltine has recklessly published and uttered a figure as reprehensible as a bad 
figure in rhetoric. If so, we have no sympathy with him. Let bim be taught 
sculpture in the stone-yard of the state institution at Charlestown. Or if the 
accused is not a sculptor, and therefore, has not exhibited his own work, but simply 
that of another, the offence is not mitigated, but rather enhanced; for one may 
possibly be pardoned for being proud of his own productions, however unshapely, 
but not when the cause of offence is created by another. But, after all, we suspect 
that the sensitiveness of our Eastern neighbors arose from the subject of the 
sculptor. If we recollect right, Narcissus was a beautiful youth, who, seeing the 
reflection of his own image in the water, fell in love therewith, and pined away in 
consequence. Perhaps the citizens of Massachusetts felt the covert satire conveyed 
by the exhibitor in the subject of the figure. If so, our neighbors are unnecessarily 
sensitive. True, we have occasionally heard that they thought well of themselves 
rather than otherwise, but we cannot believe that Mr. Hazeltine intended any thing 
unkind in this reference to the self-respect prevalent in the meridian of Cape Cod. 
It was probably merely playful, and we should advise the commonwealth to discon- 
tinue the proceedings, say on payment of costs. Let the public authorities reflect 
that it might have been worse, as, for instance, if the accused had set up an image 
of Bacchus, or Mercury, or Midas, or some such reprehensible satire in plaster, and 
let them hush the affair up as quietly as possible.” 


Tue Leoistature. Rrrort or THE Commission. — We print 
in full that portion of the Report of the Land Commission that relates to the 
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transfer of title to real estate. The commissioners, though young men, have 


done their work thoroughly, and we are glad to believe that their report will 
receive general attentiou. 


The difficulty and delay attending all transfers of real estate in this common- 
wealth, and the irregularity in the fees of conveyancers, together with a widely 
expressed dissatisfaction with real property law as here administered, have led the 
commissioners to compile the following code and to recommend its adoption : — 


An ACT TO REGULATE CONVEYANCING. 
Be it enacted, &c., as follows :— 


Sect. 1. No conveyances shall hereafter be made in this commonwealth, except 
by deeds of warranty with full covenants. All other deeds shall be void. 

Sect. 2. Every person making a conveyance shall describe therein the origin of 
his title; if by deed, then the date and book of registration shall be given; if by 
inheritance or devise, appropriate references to the probate records shall be given, 
and the names ofall heirs or interested devisees shall be furnished. 

Sect. 83. No person shall make more than one conveyance annually. A second 
one shall be void, and the maker thereof shall suffer death. 

Sect. 4. All conveyances of executors, administrators, guardians, trustees, and 
assignees are void. 

Sect. 5. All estates shall be conveyed by their original bounds. No alteration or 
subdivision shall be allowed oftener than once in fifteen years. 

Sect. 6. Five years’ possession of real estate, whether disturbed or undisturbed, 
shall establish an indefeasible title thereto. 

Sect. 7. Corporations have full authority to convey by deed, and the signature of 
any member thereof shall pass title. 

Sect. 8. The fees of examiners of titles shall hereafter be limited to fifty per cent 
of the value of the estate conveyed, unless the title is declared to be without flaw. 
In this event, seventy-five per cent shall be the limit, and shall constitute a prior lien 
on the estate. 

Sect. 9. All records of deeds in all the registries of this commonwealth of more 
than six years of age shall be burned. 

Sect. 10. Whoever styling himself a conveyancer shall raise a “nice point,” so 
called, in conveyancing, shall be imprisoned in the state prison for a term not 
exceeding ten years, and the term shall be proportioned to the nicety of the point. 

Sect. 11. Any magistrate may, with or without oath or complaint of any one, 
issue a warrant to search the premises of any person styling himself a conveyancer, 
and destroy every thing found therein. 

Sect. 12. All conditions in deeds and rights of way, all tenants in dower, and also 
all conyeyancers of more than forty years of age, and the Conveyancers’ Association, 
are hereby abolished. 

Sect. 18. All persons hereafter styling themselves conveyancers shall be imprisoned 
for the term of their natural lives. 


Sect. 14. All contingent remainders, whether now or hereafter created, shall be 
vested. 


MortGacEs. 

Sect. 15. The word “ grab” interlined, indorsed upon or otherwise inserted in 
any conveyance of land, shall constitute the same a mortgage ; and all debts whether 
then or thereafter payable from the grantor to the grantee shall be secured thereby. 


| 
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GENERAL PROVISIONS, 
Sect. 16. shall suffer death. 
Sect. 17. This act shall take effect on its first reading. 


Unitep States Circuit Court, For THE DistRICT OF MASSACHUSETTS. 
The Grace Lothrop.—Lowe.t, J. The Shipping Act of 1872, 17 stats. 
262, §§ 13 and 14, do not require contracts of seamen in the coasting trade 
to be signed in the presence of an official shipping commissioner. Section 8 
of the statute expressly declares that in the coasting trade the master may be 
his own shipping commissioner. 


NEW HAMPSHIRE. 


Hon. Ira Pertey, lately Chief Justice of the Supreme Judicial Court, died 
suddenly on the 26th day of February. He was born in Boxford, Mass., in 1799, 
and was in his seventy-fifth year. He graduated at Dartmouth College in 1822, 
was a tutor there from 1823 to 1825, studied law with Daniel McChristie at 
Dover, was admitted to the bar in 1827, and opened an office in Hlanover, where 
he was treasurer of the college from 1830 to 1835. He received there the degrees 
of A.M. and LL.D. He went to Concord in 1834; and, although a whig in 
politics, the democratic governor, Samuel Dinsmore the younger, appointed 
him Associate Justice of the Supreme Court of Judicature, October 1, 1852, 
following the example of his father, the elder Dinsmore, in appointing 
ex-Chief Justice Parker in 1833, they being opposed politicians. July 20, 
1855, Governor Ralph Metcalf appointed Judge Perley Chief Justice of the 
Supreme Judicial Court. August 1, 1855, Governor Joseph A. Gilmore 
reappointed him, and he held that office until September, 1869, resigning a 
few days before he azrived at the age of seventy, the constitutional limit. Judge 
Perley has held but few political offices, representing Hanover and Concord 
only a few years in the state legislature. December 22, 1852, he delivered an 
able eulogy on Daniel Webster in Concord. Again, at the Dartmouth Col- 
lege centennial, in 1869, he spoke eloquently of Webster, Choate, and Chase, 
and other illustrious graduates, in treating of the relations of the college to the 


law. As a lawyer and jurist, Judge Perley was hardly surpassed in the New 
Hampshire courts. 


NEW YORK. 


Tue Stoxes Case. — Although more has been said and heard about this 
case than its importance deserves, it is yet curious to see how accurately it 
was comprehended abroad. A correspondent of the Boston Daily Advertiser 
sends from Italy the following translation: — 


By way of illustrating how American contemporary history is served up, I give 
the following from the Fanfulla of Rome, a journal better informed than most, pre- 
facing my translation of its article with the remark that the common misuse in Italy 
of h for k (which latter letter is not in the Italian alphabet) had many times caused a 
confusion in the public mind between James Fisk, Jr., and Secretary Fish. During 
the trials of Stokes many were the questions as to the identity of his victim, and upon 


1 A noted dealer in real estate in Boston. 
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his conviction somebody, athirst for accurate information, wrote to the Funfulla ask 
ing for it. Here is the editorial response : — 

“ Fish was a fine fellow in his day: chief of the Tammany ring and of the Erie 
nng, — two clubs of speculators at the bourse, about which /'anfu/la spoke a month ago. 

“ Fish plundered by handfuls from the public treasury on the one side, and from 
the treasury of the railway from New York to Erie, and made the millions dance as 
if they had been of India-rubber. 

“In chronological order he was the last of the nabobs; in order of riches the 
first. 

“ Now it happened that in the course of his adventurous life he stumbled ona 
sister of Stokes. ‘To see her and — well, all the rest was the affair of a few days. 
The fair Stokes, laden with gifts and gold, might soon have given points to Cleopatra, 
to the Queen of Golconda, and all their pearls. , 

“ But love soon passed away ; for some natures love is like money, and circulates, 
circulates, circulates endlessly. And one fine day the fair Stokes found herself in 


the condition of the Olympia above mentioned, abandoned high and dry on the 
rocks. 


“ At this juncture steps out the brother. 

“ While there was any thing to nibble at, the fine fellow nibbled away behind the 
scenes and held his peace. But when the bone was gnawed, all the rage of injured 
honor took the field within his generous soul, and he put himself upon the tracks of 
his pseudo brother-in-law, claiming satisfaction for his sister’s honor ——, and a fitting 
compensation. What blessed fellows are these positive men ! 

“ But his anxiety was vain. Fish stood firm, and Stokes, one fine day, ambushed 
upon a hotel staircase, showered pistol-shots upon him. 

“The revenge was consummated ; and the family honor, in default of a bath of 
gold, was washed in blood. 

“Since that day two years have rolled by ; and having been brought to trial, the 
murderer, by dint of remands from one court to another, was nearly going unpun- 
ished. 

“English and American laws require unanimity for a verdict of condemnation, 
one dissenting voice carrying the remand of the case. 

“The unlucky Stokes fell at last upon a jury less American than the others, and 
was, as the telegraph reports, condemned to four years of imprisonment. 

“ There’s the whole story for you!” 


Acts oF CONGRESS ; WHEN THEY TAKE Errect. SIGNATURE OF THE 
Presipent. — On the 3d of February, the case of N. D. Carlis’e & Son v. 
Collector Arthur, which had been instituted in the United States Circuit Court, 
before Judge Nathaniel Shipman and a jury, came up for trial. The plain- 
tiffs, as previously reported, are importers in New York city, and in that 
capacity imported a quantity of wool upon which the collector levied a tax of 
ten cents per pound, and an ad valorem duty of eleven cents, the collector 
alleging that he was authorized to take this course under the act of Congress 
of March 2, 1867. The duty thus imposed amounted to $20,000, and was paid 
under protest by Carlisle & Son, who brought this action against the govern- 
ment to recover back the amount exacted, and claimed that the act of Congress 
under which they were assessed was inapplicable, on the ground that it was 
not signed by the President until the 4th of March, 1867. The importation 
was made on the day before the act received the signature of President John- 


son. The deposition of ex-President Johnson showed that, though the act 
VOL, VIII. 40 
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appeared to have been signed by him on the 2d of March, 1867, the day of its 
passage, he did not actually sign it until early in the morning of the 4th of 
March, 1867, and that he acted thus in pursuance of a custom then prevail- 
ing with regard to the signing of bills passed by Congress. This deposition was 
admitted in evidence by the court. Mr. J. H. Choate, when the case came 
up, urged on the part of the plaintiffs that by admitting evidence which 
showed that President Johnson had not signed the act referred to until the 
4th of March, 1867, the court would, in effect, decide that although presidents 
were in the habit, when they approved of acts of Congress, to date them back 
to the time when they were passed, the acts did not, according to the consti- 
tution, become law until the very day when the President really signed them. 
Judge’ Shipman briefly charged the jury, and directed them to find a verdict for 
the plaintiffs. This they accordingly did. The amount of the verdict is 
20,000 in gold. — New York Herald. 


OHIO. 


Service or Crvit Process in THE CHAMBER OF ComMERCE. — SuPE- 
Court, Crxcrxnati. In re Covington & al. —In this case the court 
decide that the Chamber of Commerce has no right to close its doors on the 
sheriff to prevent him from serving civil process therein. 

A writ was delivered to the sheriff, who, learning that one of the defend- 
ants was on the floor of the Chamber of Commerce, proceeded there to exe- 
cute it, but was refused admission by the door-keeper, although making 
known his official character and the nature of his business. The president 
and secretary, who had ordered the door-keeper to refuse admittance to 
officers of the law, were summoned for contempt, and, although disclaiming 
any intentional disrespect to the court or purpose to resist its officers, main- 
tained that an officer holding eivil process to serve on A. cannot enter the 
premises of B., though other than B.’s dwelling, to make the service, and that 
if he does he is a trespasser. This, however, the court denied, and fined the 
defendant one dollar and costs. 


Service ON Foreign Court, Cincinnati. 
Heart y. The Lycoming Fire Insurance Co. — Two of the three judges of this 
court decide that ‘* so much of the Acts of 1869 and 1873 (Vol. 66, O. L., pp. 
326-827, and 70 O. L., pp. 151-152) as attempts to empower courts to acquire 
personal jurisdiction in suits brought therein, of foreign fire insurance compa- 
nies, who have, as a condition of being permitted to do business in this state, 
complied with the terms of said act requiring them to consent thereto, by the 
issuing of a summons and mailing the same by the sheriff in the county 
where suit is brought, postage prepaid, directed to the foreign insurance 
company at its principal office in another state or government, such company 
having removed from this state, leaving no agent therein to represent it, is 
unconstitutional and void. Such obligation of such companies to the state is 
merely executory, or promissory; and, being violated by such companies, the 
state itself cannot enforce the obligation within its own limits, but must seek 
the residence of such company to do so; it cannot, therefore, confer such right 
to acquire jurisdiction upon any of its courts in order to redress the griev- 
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ances of its citizens, where no property or property rights within the state are 
sought to be subjected.” 


PENNSYLVANIA. 


ConsTITUTIONAL CoNVENTION. — SupreME Court. Wells v. Bain. — 
The important and interesting question raised in this state by the action of 
the constitutional convention, in attempting to set aside the law regulating 
elections in Philadelphia, and substituting therefor one of its own devising, by 
which the adoption of the new constitution — its handiwork —should be sub- 
mitted to the people, although it created some excitement and brought out 
opposing opinions and strong expressions, as any question striking at the roots 
of government necessarily will, was happily laid to rest by the result. The 
Supreme Court declared the action of the convention illegal, and enjoined the 
new commission of election from further action ; but nevertheless the consti- 
tution was adopted, and the ‘ ring’’ in Philadelphia received a direct blow. 
The opinion of the Supreme Court we have read with great interest, and we 
think it places the decision squarely on the only tenable grounds, viz., that 
the act of the legislature by which the convention was called alone furnished 
it with its authority, and that it possessed no power to alter or amend existing 
laws, except so far as expressly contained in the creating act: it was to pro- 
pose amendments, not to make them. 


CuieF Justice Tuompson.—Hon. James Thompson, lately Chief Justice 
of the Supreme Court, died very suddenly, on the 28th day of January, when 
in the heat of an argument before the Supreme Court. He was one of the 
noted men of Pennsylvania; had been speaker of the House of Representa- 
tives, a member of Congress, and on the bench of her Supreme Court for 
fifteen years. 


SALARIES OF THE JuDGES. — We are glad to see the bar active and ear- 
nest on the subject of judicial salaries. The new constitution of this state 
provides that the judges shall have ‘‘ an adequate compensation,’’ and pro- 
hibits their holding any other office of profit under the United States or any 
State. The Philadelphia bar have held a meeting and chosen a commit- 
tee to urge on the legislature an increase of the old salaries. We fear, how- 
ever, that they will meet with the fate of similar embassies in other states. 
The average legislator has little knowledge of the value of brains. 


Henry B. Swoore. — Mr. Swoope was appointed United States District 
Attorney for the western district of Pennsylvania in January, 1870, and he 
had lately been recommissioned for four years. He died February 16th, at 
the age of forty-two years. Before his appointment as district attorney he 
had attained a high position at the bar, and was a lawyer of great energy and 
zeal. 


Tuis case attracted our attention, and seems to have proved equally 
attractive to our contemporary, The Law Times, from which we take the fol- 
lowing statement of it: — 
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A very singular case was heard at Nisi Prius recently in Philadelphia. The 
head-note of the report appearing in the Legal Intelligencer is this: (1) “ A civil action 
for damages can be maintained against an infant himself for injuries done by him 
while under the age of seven years. (2) Whether a woman undertaking to perform 
the duties of a nurse assumes the risk of being injured by the follies of a child, not 
decided.” The defendant, it seems, at the dangerous age of six, assaulted his nurse 
and knocked an eye out, and she sought to recover from him damages for the injury. 
So very soberly and very elaborately did “‘ Sharswood, J.,” charge the jury, telling 
them that, although a child of such tender years could not have the malus animus to 
render him liable to criminal proceedings, he was not on that ground exempt from 
liability in a civil action, “ though,” said the learned judge, “ of course it enters very 
materially into the question of the amount of damages to be recovered in the case.” 
An important point raised was whether it must not be an unavoidable conclusion that 
damage inflicted by a child of six is an inevitable accident. The court thought that 
it was a question for the jury. “ Where,” said Sharswood, J., “infants are the 
actors, that may probably be considered, however, an unavoidable accident, which 
would not be so considered where the actors are adults ; but such a distinction, if it 
exists at all, does not apply to this case ; for if the evidence of the plaintiff be believed, 
here was a blow voluntary inflicted by the defendant, and not an accident resulting 
from mere negligence, which might not be imputable to so young an infant. If this 
had been an injury arising from negligence, I suppose the law to be very clear that 
no negligence could be imputed to so young aninfant ; but this blow, if the testimony 
of the plaintiff is to be believed, was voluntarily given, and was not the result of neg- 
ligence, although it may have been and was the thoughtless act of a foolish child, 
ignorant of the consequences.’ The main question for the jury was, therefore, 
whether this pugnacious infant struck the blow. A second legal question was, as we 
have stated, whether the employment was not undertaken with all its risks. Upon 
this the learned judge said that there were some analogies in the law which would 
bear ont such a contention, but being unable to find that the question had ever been 
expressly decided, he expressed his intention to reserve it. We are not furnished 
with the finding of the jury, and without expressing any opinion upon the merits, we 
quite agree with the learned judge that the case is novel and interesting. 


TENNESSEE. 


Rieat or District ATTORNEY TO APPEAR BEFORE GRAND JURY. — 
Unirep States Crrcurr Court, Eastern District. —Judge Emmons 
being informed that a difference had arisen between the United States 
Attorney and the foreman of the grand jury in reference to the right of the 
government’s advisers to appear before that body and conduct the examination 
of witnesses, advised the grand jury that he could not at this late day over- 
turn a practice that had been for so long uniform in both federal and state 
courts in every state in the Union; that it would be impolitic, as well as 
novel, to exclude that officer from the jury-room. His duty, when with 
the grand jury, was to explain the law to them, and to elicit truth from 
the witnesses by conducting their examination ; and it would be decorous in 
him, and his evident duty, if requested by the jury, to retire whenever they 
voted on a case. 

We have no doubt that this practice is founded on sound considerations of 
convenience; but we had imagined that nothing was better settled than that 
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the court was the only adviser of the grand jury in the law, and that no one 
but the grand jury had a right to be present at their deliberations; and 
instances are known to us of grand juries exercising their acknowledged right 
to exclude the prosecuting officer. 


CANADA. 


Epizootic AputHa.— Superior Court, Montreau. Lacroix v. Jack- 
son. — The defendant relied on the omnipresent horse-disease as a defence 
to demurrage for detention of plaintiff’s barge laden with coal. The court 
held that the prevalence of the disease was proved, but did not deem it a 
cas fortuit or force majeure. It may have been difficult, say the court, to 
get horses; but there is no doubt they could be got, if he would pay enough. 
And so he was held liable. 


ENGLAND. 


WE take from the Law Times the following account of two recent adjudi- 
cations of liability of railroad corporations for damages caused by their 
unpunctuality. Those of us who depend on railroads to carry us to and from 
our business may well wish that such wholesome stimulus were constantly 
applied to our lagging public servants; and perhaps the patient uncomplaining 
American public will one day find it necessary to call on their courts to enforce 
obedience to time-tables. 


The question of whether railway companies are bound to keep the time set down 
in their time-tables was raised before Mr. Whigham, in the County Court at Ayles- 
bury, on Wednesday. The plaintiff was Mr. William Adams, cattle-dealer, and the 
defendants were the London and North-Western Railway Company, as the proprie- 
tors of the branch line between Aylesbury and Cheddington. It was shown that on the 
20th October the plaintiff took a ticket at Aylesbury for Luton, where he ought to have 
arrived at 9.28 a.M., in time for Luton market, at which he was to dispose of some beasts. 
The train by which he was travelling from Aylesbury to the main line was delayed 
nearly an hour, owing to the engine being short of steam. The consequence was he 
missed the train at Cheddington, and did not arrive at Luton till 11.80 a.st., by which 
time the market was over. He now claimed 10s. damages per head of his beasts, 
—thirty in number, — which he did not get sold for nine days. The want of steam, 
it appeared, arose from the fire-box of the engine having been choked, the fireman 
having Welsh coal that day,—a variety to which he was not accustomed. It was 
pleaded for the defence that the company were exonerated from liability by the 
statement on their time-tables that they would not be responsible for delay. His 
Honor held, however, that the choking of the fire-box was not a circumstance over 
which the company’s servants had no control, and he therefore gave a decree for the 
plaintiff for 40s. in respect of the loss of his time, through having found no market 
for his cattle at Luton. The Tribunal de Premitre Instance of Brussels has recently 
pronounced a decision which will be interesting to railway travellers in England. 
The railways in Belgium are the property of the state, and it was against the state 
that a traveller sought damages for delay in the performance of a journey. On the 
1st of February the complainant took a ticket at Brussels for Marchiennes. The 
train started at the time fixed, but was detained for three-quarters of an hour near 


| | 

| 

| 

| 

XUM | 


626 SUMMARY OF EVENTS. 

Charleroi in consequence of the line being blocked by goods trains. The traveller 
sought 300f. damages for the delay to which he had been exposed. The counsel for 
the state resisted the demand, contending that the delay to which the plaintiff had 
been subjected was the result of inevitable accident, and further, that, according to 
the terms of the contract upon which a railway ticket was granted, no compensation 
greater than the amount of the fare paid could be demanded. The court overruled 
that objection, and decided that the blocking up of the line by an accumulation of 
trains “ constitutes a fault on the part of the administration, since it is not to be con- 
tested that it is bound to assure a free passage and the punctual arrival of the trains 
which are under its control.” The court made an order against the state to pay to 
the plaintiff the sum of 150f. as damages. 


An authority in the same direction may be found in Gordon v. The Man- 
chester & Lawrence R.R. Company, lately decided in New Hampshire, and not 
yet reported. 


Supreme Court oF Jupicature Many people in this country, 
and, we believe, every one in England, have a firm belief in the accuracy, and, 
we had almost said, the infallibility, of the English Parliament. It is said in 
reproach of our legislatures and Congress that they produce carelessly drawn 
and inconsequential laws. But, even in so well-considered and notorious an 
act as the Supreme Court of Judicature Bill, Parliament has not proved itself 
infallible. 

The 5th section of the act, which provides for the constitution of the 
High Court of Justice, clearly shows that the permanent number of judges is 
to be twenty-two, and with this agrees the 31st section. The judges, taking 
them according to the divisions, are (1) the Lord Chancellor, the Master of 
the Rolls, and three vice-chancellors; (2) the Lord Chief Justice of England and 
four puisne judges; (3) the Lord Chief Justice of the Common Pleas and four 
puisne judges; (4) the Lord Chief Baron and four junior barons; and (5) the 
judge of the Courts of Probate and Divorce, and the judge of the Court of 
Admiralty. These, according to our arithmetic, amount to twenty-two; but 
the 5th section expressly declares that it is ‘intended that the permanent 
number of judges of the said High Court shall not exceed twenty-one.’’ The 
origin of this absurdity is obvious. As the scheme originally stood, the Lord 
Chancellor was not to be a member of the High Court, and he was only intro- 
duced into it during one of the last stages of the bill in Parliament. But no 
one seems to have taken the trouble of reading the clause attentively after 
this addition was made, and hence the bill, with this ridiculous blunder in it, 
passed both houses of Parliament, and received the royal assent. 

Another absurdity occurs in the same section, with respect to the president- 
ship of the High Court. The original words were, ‘‘ the Lord Chief Justice of 
England, for the time being, shall be the president of the said High Court of 
Justice;’? but when the Lord Chancellor was brought in as a member of the 
High Court it was necessary to make him the president, and this was done by 
simply adding to the above the words, ‘‘in the absence of the Lord Chan- 
cellor.”” There is, therefore, no express provision that the Lord Chancellor 
is to be president of the High Court, and this must be left to implication. It 
is quite clear that the draftsman of the bill thought an express provision 
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necessary, as he had adopted that mode with respect to the Lord Chief 
Justice of England as president of the High Court of Justice, and also in the 
next section, with respect to the Lord Chancellor as president of the Court 
of Appeal, where the provision still stands in absurd contrast to the corre- 
sponding one in the preceding section. 


Baron Ampuiett.— The appointment, by Lord Selborne, of Mr. 
Amphlett to fill the vacancy in the Court of Exchequer, caused by the retire- 
ment of Baron Martin, is the first striking illustration of the change in the 
English system wrought by the adoption of the Judicature Act. And, not- 
withstanding that the infusion of equity learning and experience into the 
common-law courts is in perfect accord with the spirit of the new system of 
judicature, this appointment seems to have been received with some astonish- 
ment by the English bar. Baron Amphlett has been nearly forty years at the 
bar, and occupies a high position both in the law and in Parliament. When 
Sir Roundell Palmer became Lord Chancellor, he was chosen his successor in 
the presidency of the Legal Education Association. 


Tue Lorp Cuancettor. —The recent political revolution in 
England has brought new incumbents to three high offices, Baron Cairns being 
announced as Lord High Chancellor, Sir John B. Karslake as Attorney- 
General, and Sir Richard Baggally as Solicitor-General. We pride ourselves, 
and justly, on the long tenure of our judicial officers; and it would seem a 
strange thing to have the Chief Justiceship of the United States dependent for 
its stability on the political supremacy of a party. But in England the Lord 
High Chancellor, although the highest judicial officer in the kingdom, is 
speaker of the House of Lords; and hence Lord Selborne, after a very short 
judicial life, follows the Gladstone ministry into retirement, and Baron Cairns 
mounts the woolsack. 


A Goop Exampre. — By a recent return it would appear that the salary 
enjoyed by the Lord Chancellor is £10,000 a year, being £6000 for the 
chancellorship, and £4000 as ‘* Speaker ’’ of the House of Lords. 


ILLEGITIMATE CHILDREN. — Court OF CHANCERY. Occleston v. Ful- 
lalove. — This case, which was decided in the Court of Chancery on the 26th 
January, will be read with pleasure by many who have regretted the con- 
tinuance of a curious prejudice in England. Technically it was on an appeal 
from the decision of the Vice-Chancellor that a child born out of lawful wed- 
lock could not take property under a devise ‘‘ to all the children which the 
testator might have or be reputed to have by one M. L., then born or there- 
after to be born.’”? This indeed looks like a highly moral and proper 
decision; but, in fact, this M. L. was a second wife, the sister of the testator’s 
deceased first wife, and, as such, not legally a wife in England. In this 
country, of course, the marriage would be valid, and indeed in many other 
Christian countries such marriages are greatly favored. 


628 SUMMARY OF EVENTS. 


In this case the Lord Chancellor (who, by the way, is said to be a rigid 
churchman), differing from his associates, upheld the decision of the lower 
court. He stated that this particular question had not been before adjudicated, 
viz., how far a devise to future reputed children, though illegitimate, was good. 
He dwelt with approval on Vice-Chancellor Stuart’s opinion, ‘‘ that every gift 
to an illegitimate child, the begetting of which is contemplated, is against the 
policy of the law.’’ He also cited Hill v. Crook (L. R. 2 Ho. Lds. 278), that 
‘no gift, however express, to unborn illegitimate children is allowed by law, 
nor under a gift, good to illegitimate children as a class will after-born ille- 
gitimate children be permitted to take.” 

On the other hand, the majority of the court were more liberal. Lord 
Justice James said that in his opinion the meaning of the testator was plain. 
The testator went through the form of marriage with the woman, he recog- 
nized this child born after the date of the will, had it baptized and registered 
as his child, and thus clearly showed it to be ‘‘ a child which he was reputed 
to have by said M. L.’”’ He adds that ‘it is said that some rule of law pre- 
vents my giving effect to what I have judicially ascertained to be beyond all 
question the meaning of the plain and clear words of the testator.’’ But he 
adds, ‘‘ to me it appears a shocking and perverse thing to say that religion, 
morality, or public policy compels the law to throw difficulties in the way of 
a man who is desirous of not committing posthumously a great crime, and who 
is desirous of making for his misconduct the best reparation he can, both to 
society and to the unfortunate beings of whose existence he is the author.’’ 
He accordingly gave his decision, reversing that of the court below, ‘in 
accordance with what I feel to be the truth, the honesty, the morality, and 
the justice of the case.’’ 

Lord Justice Mellish concurred therein, believing that it did not infringe 
against any rule of public policy. He said that such a will was manifestly 
unlike a settlement made by a man at the beginning of his intercourse with a 
particular woman on his expected illegitimate children. It could be revoked 
by the testator at any time, and was clearly not an encouragement to the 
woman to continue to live immorally. 

We may fairly state that this case is interesting in two respects. First, it 
shows that if decisions are sometimes influenced here by political prejudices, 
undoubtedly in England religious opinions may exercise much weight at times 
on the conclusions of the judges. Secondly, it is encouraging to find that 
some of the bench are ready to take a broad view of a religious question, and 
to perceive that what is immoral by virtue of a local statute is not necessarily 
so in the broader view of ‘‘ truth, honesty,.morality, and justice.’’ The de- 
cision will undoubtedly lend a renewed interest to the great fight over the 
legality of such marriages. 


American Courts. Eccrestasticat Viston.--The Reverend J. Wil- 
kins, who was present at the late Evangelical Conference in America, took 
occasion on his return to enlighten his neighbors on ‘‘ The Every-day Life in 
America;”’ and this is an example of the way he did it. We quote from the 
Brighton Daily News of Dec. 17, 1873: — 
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With regard to law courts and the unofficial dress, the lecturer said there was 
that about our own law courts which inspired one with a confidence that could not be 
felt in an American court. He went into a court during the great trial of Stokes, and 
it did not require half an eye to see that it was not a matter of justice, but of money, 
that was being tried out. Everybody knew that Stokes shot Fisk, and that he had 
been once, if not twice, condemned to death for that deed; but money had paved the 
way for a new trial, and now the plea was being urged that Fisk did not die from the 
shot, but because the doctor failed to heal the wound. The stupidity and unrighteousness 
of the plea gave him a kind of disgust for American law and law courts. There 
was not a vestment of officialism about the whole; the judge looked like an ordinary 
farmer, and the counsellors appeared like second-class cloth-jobbers, whilst all the rest 
of the bar and officials of the court were dressed in a similar style. The im- 
pression left on his mind was that he should be sorry to commit the smallest 
matter to the decision of the court; and a visit to other courts only impressed him 
with the idea that they were rather worse. If he had been too hard upon these 
representatives of the law, he hoped they would never hear of what he had said, but 
he didn’t think he had thought more lightly of them than thousands of Americans 
think. 

Mr. C. F. Dennett, who was sitting in the body of the chapel, here rose, and 
said that Mr. Wilkins had spoken too lightly of American law courts. He was an 
American, and had lived in America thirty-five years, and would not sit there and listen 
to the statements Mr. Wilkins had been making. 


Perhaps to an American the conduct of the Tichborne case would have given 
food for reflections similar to those indulged in by the Rev. Mr. Wilkins. 


Foresnore. — This very convenient word seems to be coming into use in 
England, and as it has found its way into the law reports, it may be cited with 
authority. The following instance of its use explains its meaning: ‘‘ The land 
upon which the docks occupied by the appellants have been constructed was 
situate on the foreshore of the river Mersey, between the ordinary or medium 
high-water and low-water mark; but the land has been reclaimed, and the 
tides no longer flow over it.’? Trustees v. Bootle-cum-Linacre, L. R. 2 Q. B. 4. 


Neck-Verse. — Every one knows that a felon pleading benefit of clergy 
was compelled to prove his learning by reading a verse of Scripture. The 
one selected was usually the first of the fifty-first Psalm, ‘‘ Miserere mei,” 
&c., which hence was known as the neck-verse or hanging verse. A case in 
Dyer’s Reports, 205, gives the following as the opinion of all the justices of 
assize assembled at Sergeants Inn, — ‘‘ that if a man who may have his clergy 
granted in case of felony prays his book, and in fact cannot read, and it is so 
recorded by the ordinary, and also by the court, and this clause, non legit ut 
clericus, is entered, and yet for some reason he is reprieved until the next ses- 
sions, and then he is again demanded whether he can read, and then he can 
read, he shall have his clergy notwithstanding the other record, in favorem vite ; 
for he should have had it allowed under the gallows by 34 H. 6 [49 a. b. pl. 
16] if the judge passed by there, and much more here . . . but the gaoler 
shall be punished for it.”” 
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Brier Reports. — The following report, a model of brevity, is in 
Strange’s Reports, i. 173: ‘‘ Tremain’s case. In Canc. Being an infant, he 
went to Oxford contrary to the orders of his guardian, who would have him 
go to Cambridge. And the court sent a messenger to carry him from Oxford 
to Cambridge. And upon his returning to Oxford there went another tam to 
carry him to Cambridge, quai to keep him there.’’ 


